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Case File Number REV 01-0010                                                          December 5, 2001

Location:
Citywide

Proposal:
Adoption of amendments to the Guidelines for Determining Project Conformity with the General Plan and Zoning Regulations.  The proposed amendments will (1) add the S-16, Industrial-Residential Combining Zone to the Best Fit Zones for Housing & Business Mix and Residential Mixed Use General Plan Land Use Classification and (2) clarify the way floor area ratio is calculated (what is excluded from FAR and calculation of FAR for mixed use projects).

Applicant:
City Planning Commission

Environmental Determination:
Reliance upon Final Environmental Impact Reports prepared for the General Plan Land Use and Transportation Element and Estuary Policy Plan previously Certified by the City Council on March 24, 1998 and June 8, 1999, respectively; and/or exempt pursuant to CEQA Guidelines Section 15061(b)(3) (“General Rule”– no possibility of an environmental impact) as implemented by section 17.158.300 of the City’s Environmental Review Regulations or CEQA Guidelines Section 15183.

Staff Recommendation:
Approve Proposed Amendments to the Guidelines

For further information: 
Contact Margaret Stanzione, Strategic Planning, 

at 510-238-4932

SUMMARY

The Land Use and Transportation Element (LUTE) of the General Plan was adopted on March 24, 1998.  At the time the LUTE was adopted, it was anticipated that the Planning Code and Zoning Map would be updated within three years.  To address the potential inconsistencies between the new General Plan and the existing zoning that could arise in the interim, the City Council adopted Ordinance No. 12054 C.M.S. setting forth a procedure to follow when there are conflicts between the existing zoning and the new General Plan. The City Planning Commission adopted more specific guidelines (Guidelines for Determining Project Conformity with the General Plan and Zoning Regulations).  These interim controls were adopted for a three-year period.  On June 5, 2001 the City Council adopted an Ordinance extending the interim controls until July 1, 2003.

On August 8, 2001 the Planning Commission considered amendments to the Guidelines.  The Commission adopted revisions regarding information that was accidentally omitted or which reflected policy interpretations and directed staff to return for consideration of the S-16 Residential-Industrial Combining Zone conformity recommendations and the language clarifying the sections on floor area ratios (FAR).  The Commission also requested that staff address the concerns raised in the written material submitted at the hearing by the Jack London Neighborhood Association (JLNA) relating to FAR.

Staff is recommending that the Planning Commission approve the recommended revisions to the Guidelines which clarify the method used to calculate floor area ratios and include best fit zones for the S-16 Residential-Industrial overlay district.

BACKGROUND

The Land Use and Transportation Element (LUTE) of the General Plan was adopted on March 24, 1998.  At the time, it was estimated that it would take approximately three years to prepare a comprehensive revision of the zoning code.  In May 1998 the Council approved interim controls to guide planners when conflicts arose between the new General Plan designations and the existing zoning.  The Planning Commission approved Guidelines for Determining Project Conformity with the General Plan and Zoning Regulations (see Attachment A).  These interim controls were approved for three years and on June 5, 2001 the City Council approved an extension for another two years.

Amendments to the Guidelines were introduced to the Planning Commission on April 18, 2001.  In response to public testimony, the Planning Commission directed staff to discuss the proposed amendments with the Ad Hoc Waterfront Committee for a recommendation to the full Commission.

The Ad Hoc Waterfront Committee considered the proposed amendments at a meeting on June 20, 2001.  Commissioners asked several questions about specific provisions of the S-16 Overlay Zone.  Public testimony was received from the Jack London Neighborhood Association (JLNA).  Members of JLNA expressed concern about the public notification process for Committee meetings; the authority that is given to the Planning and Zoning Director regarding decisions on “best fit” zones; the way floor area ratios are calculated; and the application of the S-16 Overlay Zone as a “best fit” in the Waterfront Warehouse and Mixed Use Districts of the Estuary Plan, particularly in relation to how certain land uses are regulated (i.e. alcohol beverage sales, construction of new live/work units, community gardens).

The Planning Commission considered revisions to the Guidelines at its August 8, 2001 public hearing and approved the proposed revisions except for the S-16 Overlay Zone and FAR, which were continued.  Commissioners directed staff to address the public comments submitted at the public hearing and return at a later date to discuss FARs and best fit zones for the S-16 Overlay Zone.

GENERAL PLAN AND ZONING ANALYSIS

The Guidelines are consistent with the General Plan, as stated in Resolution No. 74129 C.M.S., adopted by the City Council for the new Land Use and Transportation Element of the Oakland General Plan, and as confirmed in the Ordinance adopted on June 5, 2001 extending the interim controls established in the Guidelines until July 1, 2003.  As explained below, the Guidelines need to (1) reaffirm how FARs are calculated to be consistent with long-standing City policy; (2) implement the newly adopted Zoning Regulation (July 2001) relating to calculating FAR for mixed use projects in the Central Business District and Jack London; and (3) implement the Best Fit Zones for the S-16 Combining Industrial-Residential Zoning District adopted in October 2000.

ENVIRONMENTAL DETERMINATION

With respect to FAR, the requirements of the California Environmental Quality Act (CEQA) of 1970 are satisfied because the Guidelines merely implement the policies in the LUTE and EPP and are thus covered by the Environmental Impact Reports that were previously certified by the City Council for those documents.  As a separate and independent basis, the Guidelines are exempt pursuant to CEQA Guidelines Section 15061(b)(3) (“General Rule” – no possibility of an environmental impact) as implemented by section 17.158.300 of the City’s Environmental Review Regulations because there is no change in policy with respect to either excluding parking from FAR or calculating FAR for mixed use projects and thus the Guidelines are consistent with the Zoning and General Plan policies.  

As a further separate and independent basis, the FAR amendments are exempt from CEQA pursuant to CEQA Guideline Section 15183 because (1) there are not any peculiar or unique factors about the proposed amendments to the Guidelines; (2) there are not any new significant environmental effects which were not previously addressed in the LUTE and EPP EIRs; (3) no previously identified environmental impacts in the LUTE and EPP EIRs would be made more severe as the result of the proposed amendments to the Guidelines; and (4) feasible mitigation measures for the general plan EIRs were adopted and have been and/or will be undertaken.  

Moreover, the mixed-use project amendments rely on the previous exemptions for the adoption of Ordinance No. 12349 C.M.S. 

With respect to the S-16 Overlay Zone, amendments to the Planning Code were exempt from environmental review under Section 15061(b)(3), State CEQA Guidelines, “General Rule” (no possibility of significant effect on the environment), Section 15332, infill development, and reliance on the previously certified Final Environmental Impact Report for the General Plan Land Use and Transportation Element. (Ordinance No. 12289 C.M.S.)

PROPOSED AMENDMENTS TO GUIDELINES 

The Guidelines need to reaffirm and clarify how FARs are calculated and to include the best fit zones for the S-16 Combining Industrial-Residential zoning district adopted in October 2000.  The proposed revisions are explained below.  Attachment A contains the Guidelines, with additions to the text shown as underlined and deletions shown as strikeout; changes in the tables are shown as ( ) or (-).

I. 
Application of Guidelines to Determine Project Conformity

The following language is being added merely to clarify the method that is used to calculate floor areas and floor area ratios.  The reference to the Zoning Code bulletin will ensure that the calculations are performed as specified in the current zoning regulations and are consistent throughout the city.

Guidelines, Page 8 – the following revisions will be made to Section C.

C. Density or Intensity
Intensity of development is measured by floor area ratio (FAR) for nonresidential projects and dwelling unit density for residential projects, as explained in Zoning Code Bulletin No. C-002, issued April 20, 2000 by the Community and Economic Development Agency, Planning and Zoning.  Tables 3 and 3A give the allowable FAR and density for each Land Use Classification.

1.
   Nonresidential Floor Area Ratio

The calculation of floor area ratio for nonresidential projects is explained in Zoning Code Bulletin No. C-002, issued April 20, 2000 by the Community and Economic Development Agency, Planning and Zoning. straightforward.  Simply calculate the total gross floor area of the project and divide by the lot area.  If the result exceeds the FAR allowed in the relevant Land Use Classification, the project clearly does not conform.  If it is equal or less, the project clearly does conform.

Guidelines, Page 9 – the following section will be added to Section C.

4.     Mixed Use Projects

The density for Mixed Use Projects in the Central Business District and Jack London District is calculated pursuant to Ordinance No. 12349 C.M.S. dated July 24, 2001 amending the Oakland Planning Code Section 17.106.030. 

II. Table 5 - Best Fit Zones for the General Plan Land Use Classifications

S-16 Zone  (see Attachment B for a summary of this zone):

The S-16 Industrial-Residential Combining Zone was adopted in October 2000.  Because it has recently been adopted, it is not included in the list of possible “best fit” zones in Tables 5 or 5a.  The S-16 Zone is intended to be combined with industrial zones to provide a buffer between industrial and residential uses.  According to Section 17.101.010 of the Zoning Ordinance:

The intent of the S-16 zone is to provide a compatible transition between residential and industrial zones by limiting the impacts of new nonresidential development, particularly trucking facilities and industrial development, on adjacent residential zones.

Staff recommends that the S-16 Zone be added to Table 5 and that it specifically be allowed as a “best fit” zone in the Housing and Business Mix designation because the intent of this designation and the S-16 are similar. The Guidelines list live/work facilities as "clearly conforming" with the Housing and Business Mix designation.  Further, the General Plan describes the intent of the Housing and Business Mix designation as "guid(ing) a transition from heavy industry to low impact light industrial and other businesses that can co-exist compatibly with residential development.”  The General Plan further specifies that live/work is a desired use in the Housing and Business Mix designation.  The S-16 zone allows the construction of new live/work units.  Currently live/work units are only allowed in conversions of existing industrial or commercial buildings.

Note that staff has revised its previous recommendation of August 8, 2001 based upon public comments and has limited the “best fit” zone to the Housing and Business Mix Designation.

III. Table 5a - Best Fit Zones for the Estuary Plan Classifications

Staff also recommends that the S-16 Overlay Zone be added to Table 5a and that it be designated as a possible "best fit" zone for the Residential Mixed Use District, which is intended to have a mix of residential and non-residential uses similar to the Housing and Business Mix designation in the Land Use and Transportation Element.

Note that staff has revised its previous recommendation of August 8, 2001 based upon public comments and has limited the “best fit” zone to the Residential Mixed Use District Designation.  The S-16 Overlay Zone contains provisions that apply, and could even be beneficial (such as new live/work), in the Waterfront Warehouse District (WWD) and the Mixed Use District (MUD).  However, the WWD and MUD are neighborhoods with a unique mix of residential, industrial and commercial tenants, in a waterfront setting, and the provisions of the S-16 Overlay Zone were created for different types of areas where issues of residential and industrial compatibility were more problematic.  Also, there was significant concern over specific uses such as alcoholic beverage sales, thus, staff concluded it was best to wait for permanent zoning, and use existing interim controls in the meantime.

RESPONSE TO PUBLIC COMMENTS RELATING TO FLOOR AREA RATIO

At its August 8, 2001 public hearing, the Planning Commission received public testimony regarding the method used to calculate floor area ratios. A resident of the Produce Market area commented that FARs should be changed where needed, but the definition of floor area ratio should not be amended.  The President of the Jack London Neighborhood Association (JLNA) presented testimony in opposition to the proposed clarifications of the calculation of  the FAR language in the Guidelines and also submitted written materials.  The Commission directed staff to address the concerns raised by JLNA in its testimony and written materials presented at the hearing.

In its August 8, 2001 letter (Attachment E), JLNA raised concerns about the method the City uses to calculate FARs.  JLNA contends that the clarification language added to the Guidelines conflicts with the City’s General Plan Land Use and Transportation Element and Estuary Policy Plan.  JLNA claims that the General Plan includes structured parking in its intensity standard (FAR) and that the proposed clarifications, which mirror language in the Zoning Regulations stating that parking is not included in the calculation of FARs, is a change to that policy.  JLNA argues that this change in policy should, therefore, be evaluated in an environmental impact report.

The four major issues in JLNA’s cover letter dated August 8, 2001 are summarized below: 

1.
The proposed revisions pertaining to the calculation of floor area ratio conflict with the Land Use and Transportation Element and the Estuary Policy Plan.

2. The proposed revisions pertaining to the calculation of floor area ratio constitute an unlawful amendment to Oakland’s General Plan (i.e., the Land Use and Transportation Element and the Estuary Policy Plan).

3.
The proposed revisions pertaining to the calculation of floor area ratio are arbitrary and capricious and constitute an abuse of discretion.

4.
The proposed revisions pertaining to the calculation of floor area ratio would result in significant environmental impacts which require the preparation of an environmental impact report before adoption.

Staff’s responses to these issues are as follows:

How FAR is defined in the General Plan and Zoning

The General Plan Land Use and Transportation Element (at p. 228, Appendix A) defines floor area ratio as the “ratio of useable square footage of a building to the area of the site on which it is located.” Appendix E: Understanding Floor Area Ratio (at page 238), describes floor area ratio as “a ratio expressing the relationship between the amount of gross floor area of a building to the area of the project site.”  There is no mention in the General Plan about what structural features or areas are included or excluded in the terms “useable square footage” or “gross floor area” of a building.  JLNA contends that since no particular exclusions were specifically called out in the definition of FAR, that all square footage within the exterior walls of a structure, regardless of use (including parking), should be included within the calculation of the floor area ratio.

It is staff’s experience, both in Oakland and other jurisdictions, that while broad or general policies are expressed in a General Plan, the details of implementing those policies are usually adopted in the Zoning Ordinance.  For example, when a General Plan specifies maximum building heights, it usually adopts maximum numbers, expressed as floors, stories or feet.  It is the Zoning Ordinance that defines in detail how to measure height, what architectural elements are included or excluded, the requirements about roof slopes, roof top equipment, screening equipment, etc.  This level of detail is not traditionally included in the General Plan and is usually defined in the Zoning Ordinance.

Staff believes that this same argument applies to the method of calculating FARs.  The General Plan includes a broad definition of “floor area ratio” and includes illustrative examples of what the same FAR could look like with a variety of design alternatives.  The General Plan is silent on the issue of parking and states, “FAR implementation regulations will be provided in the City’s Zoning Ordinance.”  

Section 17.09.040 of the Zoning Ordinance defines floor area as “the total gross horizontal areas of all floors…but excluding the following: a. areas used for off-street parking spaces or loading berths and driveways and maneuvering aisles relating thereto.”  The definition very explicitly states that floor area does not include those floor levels devoted to parking, whether enclosed or partially enclosed.  This definition of floor area has been in the Zoning Ordinance since at least 1965. 

Indeed, the former Land Use Element of the Oakland Comprehensive Plan (adopted April 29, 1980 by City Council Resolution No. 58889 C.M.S.) has a similarly broad definition of FAR as that contained in the current LUTE.  Specifically, the former Land Use Element (at page 47, Attachment F) states that FAR “is computed by dividing the total floor area of the building or buildings on a lot by the lot area.”  Again, there is no express mention of what is included or excluded in calculating FAR.

Since the former Land Use Element was adopted (1980) well after the detailed Zoning Regulation definition of FAR (1965), and since both the former Land Use Element and the Zoning Regulations were used by the City until the adoption of the LUTE in March 1998, it is reasonable for the City not to have developed a more detailed definition of FAR for the LUTE.  Essentially, no substantive changes with respect to the way FAR was calculated occurred as a result of the adoption of the LUTE in March 1998.  Thus, there was no need to provide a more detailed definition of FAR in the LUTE as the broad definition merely continued from the former Land Use Element to the current LUTE.  Nor was there a need to indicate the City’s intent to exclude parking from FAR in the LUTE since this was already the policy in effect since at least 1965.  JLNA’s assertion that there should have been an express statement (in the General Plan or staff reports) as to the City’s intent in calculating FAR would only make sense if there was a change in the City policy – here, such a change would have been to include parking in calculating FAR.  Since there was no change from existing policy, there did not need to be an expression of intent relating to calculating FAR.

However, because of concerns raised by JLNA, on April 20, 2000 the City issued Zoning Code Bulletin C-002 clarifying the computation of floor area ratio under the General Plan and zoning regulations.  The Zoning Bulletin is a step-by-step guide to calculating the FAR; it does not re-define floor area ratio or revise the method of calculation.  The Zoning Bulletin is consistent with both the General Plan and the zoning regulations.  Furthermore, there were no administrative appeals filed when this zoning interpretation was published in the Zoning Bulletin.  

The proposed clarifications to the Guidelines do not amend existing policies: rather, they reflect long-standing City policy. Floor area ratios are complicated planning tools and cannot be simply stated without some explanation.  As such, staff is proposing additional, clarifying language that references Zoning Code Bulletin C-002 (and the Zoning Regulations) and provides a detailed explanation of the method used to calculate floor area ratios.

Staff believes that the policies in the General Plan and Zoning Ordinance are consistent and are not in conflict with each other.  A conflict does not exist  because there is more detail in the Zoning Ordinance than in the General Plan.  The proposed revisions to the Guidelines merely reference these clarifying documents and do not change General Plan policies or the definition of FAR.

How Other Jurisdictions Define FAR

At the August 8, 2001 public hearing, JLNA mentioned that it was the usual practice to include parking in the calculation of FARs.  Staff surveyed a number of other cities to see how their General Plans defined FARs and how their Zoning Ordinances calculated FARs.

In general, there is no “usual” way of addressing FARs.  Some cities include definitions in their General Plans that are more specific and call out exclusions; other cities use a broader explanation of this intensity standard and rely on the Zoning Ordinances for the details.  The results of this small survey are listed in the following table.

City
FAR Definitions

Albany
General Plan – “A measure of intensity of development of commercial structures.  The FAR is calculated as the total gross building square footage divided by the project land area.  FARs do not include adjacent public streets.”

Zoning Code – parking is excluded from the calculation of FAR

Berkeley
General Plan – “The gross floor area permitted on a site divided by the total net area of the site, expressed in decimals on one to two places.”

Zoning Code – Areas used for covered or uncovered parking are excluded.

Richmond
General Plan – “For both commercial and industrial categories the standard measure of building intensity is Floor Area Ratio (FAR).  The FAR is the ratio of building floor area to the total site area.”

Zoning Code – Parking within the building is included in the calculation of FAR; uncovered, surface parking is excluded.

Sacramento
E-mail from planner:  “That type of information is too detailed to be addressed in the General Plan or any of the community plans.  The only definition I could find for “floor area ratio” was in the zoning ordinance.”

Zoning Code – Parking within the building is included in the calculation of FAR; uncovered, surface parking is excluded.

San Francisco
General Plan – no discussion of FARs in the General Plan

Zoning Code – Required parking is excluded; extra parking is included in the calculation of FAR.

San Leandro
General Plan – no discussion of FARs in the General Plan

Zoning Code – parking is excluded from the calculation of FAR

Walnut Creek
General Plan – “The ratio of developed building floor area to net lot area, both expressed as square feet.”

Zoning Code – parking is excluded from the calculation of FAR

There is No Requirement for Further Environmental Review

The proposed clarifying language will not result in significant environmental impacts because no policy changes or land use amendments are proposed (or legally required) to the Land Use and Transportation Element or the Estuary Policy Plan.  The impacts of the adopted floor area ratios have been assessed in the Environmental Impact Reports prepared for the LUTE and the EPP.  JLNA argues that the EIRs prepared for the LUTE and the Estuary Policy Plan included parking areas in the calculation of projected growth in square footage of development.  Staff has reviewed this with the consultant who prepared portions of the LUTE and EPP EIRs, and the consultant states that the growth projections (traffic models) for commercial square footage and residential units did not include the floor area of parking in the growth projections (see Attachment D).  Moreover, the methodology in the LUTE and Estuary Policy Plan EIRs is consistent with the definition in the current Zoning Ordinance and the language proposed in the Guidelines.  Therefore, no new impacts will result that have not been addressed in the LUTE and EPP EIRs.
Previous Staff Inconsistencies relating to FARs

JLNA states that there have been inconsistencies in some of the previous staff reports to the Planning Commission and the City Council when explaining floor area ratio.  This is a difficult concept to both explain and understand, and there were some inconsistencies which  lead to confusing implementation of FAR calculation.  

JLNA cites seven projects where staff included parking when calculating floor area ratios.  Staff does not offer excuses for these inconsistencies, but does want to point out that although the calculations included areas devoted to parking, none of the projects exceeded the maximum FAR permitted for the sites when approved.

 Staff errors in reports or incomplete explanations of the exclusions in calculating FAR cannot overrule the express provisions of the Zoning Regulations, which continue to implement long-standing (and unchanged) policy.  Likewise, neither can the Port of Oakland’s revision to a particular project.  Project applicants and land use approval bodies are always free to revise and approve projects with lower FARs than contained in the Zoning Regulations, which is the result of including parking in the FAR calculations.

Notwithstanding the above, the following table shows examples of recent major projects where FARs have been calculated according to the methods defined in the Zoning Ordinance--where parking areas have been excluded from the calculation of floor area ratio (Attachment G). 
Project
References

Housewives Marketplace Mixed-Use Project
December 8, 2000   Draft EIR at p. III.A.8

Oakland City Center Project (Shorenstein)


January 31, 2000     Draft EIR at pps. IV.A-18 and III-5

Avalon Bay at Lake Merritt Project (Cox Cadillac)
August 22, 2001      Draft EIR at p. IV.A-8

Lakepoint Tower
June 6, 2001            Staff Report to City Planning     Commission at pages 1 and 5

1640 Broadway Mixed Use Development Project
 August 8, 2000       Draft EIR at pps. IV-5 and III-2

Issues raised in the August 8, 2001 letter from JLNA have also been addressed in previous documents prepared by Staff.  Excerpts from these reports, incorporated by reference, are included as Attachment H and comprise the following:

1. City Council Agenda Report dated September 19, 2000 (Supplemental Report, pages 2-4)

2. City Council Agenda Report dated October 24, 2000 (pages 4-5)

3. City Council Agenda Report dated June 26, 2001 (Attachment F, pages 1-3)

In sum, JLNA’s contentions lack merit and, if its position is adopted, would represent a significant (and adverse) change to long-established City policy. 

RECOMMENDATIONS


Staff recommends that JLNA’s contentions be rejected and that the Commission approves the proposed revisions to the Guidelines.

The adoption of the Guidelines is a final, administrative decision and is not appealable to the City Council.

Prepared by: 

Margaret Stanzione, Planner IV








Strategic Planning Coordinator





Approved for forwarding to the

City Planning Commission

LESLIE GOULD

Director of Planning and Zoning

ATTACHMENTS:


A. Guidelines for Determining Project Conformity with the General Plan and Zoning Regulations dated May 6, 1998 and amended on November 3, 1999 and August 8, 2001 including proposed amendments.

B. S-16 Industrial-Residential Overlay Zone Summary

C. Zoning Code Bulletin C-002 issued April 20, 2000

D. Letter from Barry Miller dated October 4, 2000

E. Letters (2) from Jack London Neighborhood Association dated August 8, 2001

F. Former Land Use Element definition of FAR (p. 47)

G. Examples of recent major Projects where parking was excluded from FAR

H. Excerpts from previous staff reports relating to FAR

