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Case File Number ER01-0001; CMDV01-210
December 5, 2001

Location:
230 Bay Place (Cox Cadillac site)

Assessors Parcel Number:
010-0795-027-01

Proposal:


The proposed project entails the new construction of 176 residential units and 3,800 square feet of flexible commercial/residential space.  In addition, the project applicant proposes to historically restore and adaptively reuse an existing building on the site, commonly known as the Cox Cadillac Auto Showroom, for an additional 9,200 square feet of commercial space.  The three additional buildings on the site will be demolished as part of the project.  The project will also include 2,500 square feet of community space and approximately 26,800 square feet of open space. The project applicant originally proposed 293 off-street parking spaces as part of the project.  In response to public comment on the Draft EIR and the project, the applicant is now proposing 322 off-street parking spaces. 

Applicant:
AvalonBay Communities, Inc. 

Owner:
AvalonBay Communities, Inc.

Planning Permits Required:
Major Conditional Use Permit for the creation of more than one driveway to serve the project, Design Review and Minor Variance for reduced rear and side setbacks and one loading berth (when two are required).

General Plan:
Urban Residential and Neighborhood Center Mixed-Use

Zoning:
C-30, District Thoroughfare Commercial and S-12, Residential Parking Combining Zone

Environmental Determination:
Draft Environmental Impact Report (DEIR) prepared; public comment period ended September 21, 2001.  Final Environmental Impact Report (FEIR) prepared and released for public review on November 21, 2001. The FEIR is available in hard copy, on CD-ROM, and online at www.oaklandnet.com.

Historic Status:
Designated Historic Property (DHP) listed on the Preservation Study List; rated B+3 by the Oakland Cultural Heritage Survey and thus on the Local Register of Historic Resources.

Service Delivery District:
I – Downtown/West Oakland/Harbor

City Council District:
3

Date Filed:
May 15, 2001

Staff recommendation:
Certify Final Environmental Impact Report and approve project.

For further information: 
Contact case planner Kelley Kahn at 510-238-4977.

SUMMARY

In August 2000, AvalonBay Communities, Inc. (“the applicant”) purchased the Cox Cadillac property at 230 Bay Place in the Adams Point Neighborhood.  The applicant is now proposing a project for the site called “AvalonBay at Lake Merritt” consisting of 176 new rental housing units and approximately 3,800 square feet of “flexible space” along the Harrison Street frontage.  In addition, the project applicant proposes to restore and adaptively reuse an existing historic building on the site, commonly known as the Cox Cadillac Auto Showroom, for an additional 9,200 square feet of commercial space.  The restoration of the showroom will conform to the Secretary of the Interior Standards for the rehabilitation of historic buildings.  The three additional buildings on the site will be demolished.  The project will also include 2,500 square feet of community space and approximately 26,800 square feet of open space. The proposed project will now include 322 off-street parking spaces, 29 more spaces than were originally proposed when the project was presented to the Planning Commission for a public hearing on September 5, 2001.
The City has prepared a Draft Environmental Impact Report (DEIR) that was released for 30-day public review on August 22, 2001. The public comment period for the Draft EIR closed on Friday, September 21, 2001.  The Planning Commission held a public hearing on the Draft EIR and the merits of the project on September 5, 2001.  The Draft EIR identified one significant unavoidable impact related to historic resources.  In addition, the Draft EIR finds significant impacts that could be mitigated to less-than-significant levels including short-term construction-period impacts related to dust, noise and traffic circulation. 

Staff recommends that the Planning Commission certify the project EIR, adopt the proposed Statement of Overriding Consideration, reject the alternatives as being infeasible and adopt the Mitigation Monitoring Program for the project, and approve the major conditional use permit, minor variance and design review application for the project.  Staff further recommends as a condition of approval that the project applicant be required to support the landmark designation of the showroom building that is to be retained and restored as part of the project.
PROPERTY DESCRIPTION

The project site is an approximately two acre site located at 230 Bay Place.  The site is located on an outer corner of Oakland’s Adam’s Point neighborhood, generally bounded by Harrison Street, Bay Place, Vernon Street, Vernon Terrace and public stairway leading from Harrison Street to Vernon Terrace. The properties surrounding the site are a mix of commercial, residential and institutional uses.  The First Congregational Church of Oakland and a public school, Westlake Middle School, are across and up Harrison Street from the site.  Further down Harrison from the project site are several large auto retailers including an Acura auto dealership and a Wheelworks tire store.  Across Bay Place from the site is a 7-11 convenience market.  The area to the northeast of the project site, towards the I-580 freeway, is primarily residential in nature, with a mix of apartment buildings and single-family homes.  Immediately across Vernon Street is the 20 story St. Paul’s Retirement Residence facility.  

The site currently contains the original Cox Cadillac showroom and three other interconnected auto service sheds.  All the buildings on the site are currently vacant and have previously been the subject of neighborhood complaints to the City’s code compliance unit because of the deteriorating state of the buildings and problems with graffiti and trash on the property. The rest of the site contains a paved surface parking lot.

The site itself is of an irregular shape (see the site location map on page 2), and slopes significantly upward at the rear of the site, towards Vernon Terrace.  In addition, three sides of the site front on streets: Harrison Street, Bay Place and Vernon Street.  The site is less than one mile from Interstate 580 and Interstate 980.  In addition the site is approximately three quarters of a mile from the 19th Street BART station.  There are seven AC Transit routes in the vicinity of the project, including two transbay buses (routes B and K) travelling from Oakland to San Francisco.

PROJECT DESCRIPTION

The applicant is proposing seven stories of new construction on the project site: 176 market rate housing units (on five levels) over two levels of parking (for a total of seven stories). The height of the new construction generally ranges from 54.5 feet on the north (upslope) side of the site to 76.2 feet from the lowest point of finished grade on the site (at the Harrison Street loading dock).  Because of the topography of the site, the new construction will appear to be approximately 50 feet from parts of Vernon Street and 30 feet from Vernon Terrace.  The unit mix is proposed to include market-rate studio, one-bedroom and two-bedroom units.  In addition, the project applicant is proposing 3,800 square feet of commercial “flexible space” on the ground floor of the new construction fronting Harrison Street. This space is intended as commercial space or live/work space occupied by residential tenants with home occupation permits to allow home offices.  These units will be accessed from Harrison Street and will be designed with front stoops in order to enliven the public space along Harrison Street.

The applicant also proposes to restore the original Cox Cadillac showroom building that sits on the site fronting Bay Place in conformance with the Secretary of the Interior Standards for the rehabilitation of historic buildings.  The restored showroom would contain approximately 9,200 square feet of commercial space and 2,500 square feet of community space including a community meeting room and leasing office. The applicant has retained a team of historic preservation architects to assist in the restoration of the showroom. The commercial space in the showroom will be designed to accommodate up to three individual commercial tenants of between 1,700 and 2,800 square feet each.  The tenant mix has not been established, although the project applicant is working to locate one or several neighborhood-serving retail establishments, such as a café, bakery, or dry cleaner.  The remainder of the existing buildings on the site, including the auto service wing along Harrison Street, are proposed to be demolished to accommodate the new residential development. The project also includes approximately 28,800 square feet of open space including several shared courtyards as well as private balconies.

In response to concerns expressed by the public and the Planning Commission at the public hearing held on September 5, 2001, the applicant has revised the project by increasing the amount of off-street parking spaces serving the project.  The proposal now includes 322 off-street parking spaces (an increase of 29 spaces) to serve both the residential tenants and the commercial space.  Parking for the project will be accommodated within the new building on site in a two-level podium structure below the housing units. The commercial and residential parking spaces will be distinct and in separate areas of the parking structure.  One level of the parking will be at grade, with entrances on Harrison Street and Vernon Street.   The second level will be partially below grade with one separate entrance off Vernon Street.  As described further in this report, the applicant has also made revisions to the project design based on input from the Planning Commission and community.

GENERAL PLAN ANALYSIS

The General Plan Land Use and Transportation Element (LUTE) classifies the portion of the property fronting Bay Place as Neighborhood Center Mixed Use.  The intent of this classification is to “identify, create, maintain and enhance mixed use neighborhood commercial centers.”  The LUTE states that future development in this area should be “commercial or mixed uses that are pedestrian-oriented and serve nearby neighborhoods, or urban residential with ground floor retail.”  The remainder and majority of the site is classified Urban Residential.  The site is located just outside the downtown district, as defined by the LUTE. The Urban Residential classification is intended to “create, maintain, and enhance areas of the City that are appropriate for multi-unit, mid-rise or high-rise residential structures in locations with good access to transportation and other services.”  The classification also encourages mixed-use buildings.  The property is located within walking distance of the 19th Street BART station and sits on several major arterial roadways.  Multiple AC Transit lines, including a transbay bus line, also serve the property. The project includes a retail component in addition to new housing units in a mid-rise building, conforming to the intent of both the Urban Residential and Neighborhood Center Mixed Use General Plan classifications.

The maximum residential density for both the Neighborhood Center Mixed Use and Urban Residential classifications is 125 units per gross acre or 166 units per net acre.  According to the General Plan, therefore, up to 357 housing units would be permitted on the site, 181 more units than the applicant is proposing. 

The proposed project is also consistent with many other General Plan objectives and policies applying to the project, including:

· Provide mixed use, transit-oriented development that encourages public transit use and increases pedestrian and bicycle trips at major transportation node (Objective T.1).  The proposed project is within walking distance of the 19th Street BART station and is one to two blocks away from at least seven AC Transit lines, including transbay bus lines.  The proposed project will include a commercial component that is proposed to include neighborhood-serving retail to meet the needs of residents in the project and residents of the surrounding neighborhood.

· Facilitating the construction of housing units should be considered a high priority for the City of Oakland (Policy N3.1, Facilitating Housing Construction).  The proposed project will result in 176 new residential housing units.

· In order to facilitate the construction of needed housing units, infill development that is consistent with the General Plan should take place throughout the City of Oakland (Policy N3.2, Encouraging Infill Development). The proposed project will result in 176 new infill housing units, a residential density consistent with the General Plan. 
· Commercial development in the neighborhoods should be concentrated in areas that are economically viable and provide opportunities for smaller scale, neighborhood-oriented retail  (Policy N1.8, Concentrating Commercial Development).  The proposed project will include approximately 9,200 square feet of commercial space, intended to contain neighborhood-serving retail, to meet the needs of residents of the project as well as surrounding residents. 

· High-quality design standards should be required of all new construction.  Design requirements and permitting procedures should be developed and implemented in a manner that is sensitive to the added costs of those requirements and procedures (Policy N3.8, Required High-Quality Design).  Staff has worked closely with the applicant and project architects to ensure high quality design through a mix of design materials and colors that relate to the older residential architecture of Adam’s Point, and in the compatibility of the new construction with the historic showroom to remain on the site.  

Finally, the proposed project is consistent with the City of Oakland’s “10K Initiative,” intended to encourage housing near downtown employment centers, transit stations and retail areas as a tool to revitalize the City’s Central Business District. 

GENERAL PLAN HISTORIC PRESERVATION ELEMENT
In addition, because the three auto repair sheds proposed for demolition are considered historic properties, the City’s Historic Preservation Element of the General Plan requires the City, when considering a decision on the project, to make certain findings.   According to Policy 3.5 in the Historic Preservation Element, the Commission must make one of three findings when a discretionary approval will result in the demolition of a Potential Designated Historic Property (PDHP) or Designated Historic Property (DHP).  Here, the site is a DHP because it is on the Preservation Study List.  The site is also on the Local Register of Historic Resources because it is rated B+3 by the Oakland Cultural Heritage Survey. The policy states: 

Policy 3.5: Historic Preservation and Discretionary Permit Approvals. For any project involving complete demolition of Potential Designated Historic Properties requiring discretionary City permits, the City must make a finding that: 

(1) the design quality of the proposed project is at least equal to that of the original structure and is compatible with the character of the neighborhood; or 

(2) the public benefits of the proposed project outweigh the benefit of retaining the original structure; or 

(3) the existing design is undistinguished and does not warrant retention and the proposed design is compatible with the character of the neighborhood.

Staff believes that the Planning Commission is able to make at least one of these required findings as detailed in the findings section of the report (see page 30 of this report).

Generally, the design of the new construction is of a high quality, employing design elements, colors and materials that are reflective of the architecture in the surrounding the neighborhood.  The building will incorporate brick veneer at its base, and 3-coat plaster finish above the pedestrian level.  The use of brick in the building, as well as the project’s window pattern and parapet roof reflect many of the larger historic apartment buildings in the area, including the Mayfair Apartments at 400 Perkins Street and the Graystone Apartments at 286 Lenox Avenue.  In addition, the project provides public benefits including the provision of infill housing near transit, the construction of a canopy-like gateway at the base of the public stairway leading from Harrison Street to Vernon Terrace, and the dedication of financial resources towards historical interpretation materials at the project site.  These public benefits outweigh the benefits of retaining the auto service sheds, which are of lesser historical significance than the showroom building.  Finally, the applicant is proposing a substantial investment in the historic rehabilitation of the showroom building, resulting in a detailed and high-quality restoration of the most significant portion of the historic resource and a public benefit for the community.

ZONING ANALYSIS

The project site is zoned C-30, District Commercial Thoroughfare with an S-12, Residential Parking Combining Zone overlay.   The maximum permitted residential density and required open space in the C-30 are prescribed by the R-70, High Density Residential Zone.  The R-70 allows one residential unit per 450 square feet of lot area.  Based on this calculation (excluding the amount lot area dedicated to the remaining showroom), 181 housing units would be permitted on this site.  In addition, the floor area ratio (FAR) of the project would be 2.0.  While the C-30 does not prescribe a maximum FAR for residential facilities, it does prescribe a FAR of 3.0 for projects containing both residential and nonresidential facilities. There, the project would also meet the allowable FAR requirements. The open space requirement for the project is 75 square feet of private open space per residential unit or 150 square feet of group open space per residential unit or some combination of group and private open spaces.  The open space requirement for the project would therefore be 26,400 square feet of group open space.  The proposed project includes 34,600 square feet in the form of both private balconies and group courtyards, thereby exceeding its open space requirement. (See DEIR at page IV.A-8 and 9 for detailed calculations).

Conditional Use Permit and Design Review

The project will require a Major Conditional Use Permit under Section 17.94.080D of the S-12 regulations which states “all activities located in the S-12 zone shall be limited to single driveway, except upon granting of a conditional use permit...” The proposed project will remove seven existing curb cuts on the site, but will create three new ones to serve the project.  Despite an overall reduction in the number of driveways serving the project, a conditional use permit is still required.  In order to grant the conditional use permit, the Planning Commission needs to make one of four specific findings related to the driveway, pursuant to Section 17.94.080D of the Planning Code (see page 26 and 27 in the Findings section of this staff report).  The project also requires Design Review pursuant to section 17.46.030 of the C-30 regulations.   

Minor Variances

Setback Requirements

The project requests a minor variance from the required setback regulations.  As a historic mitigation to the loss of the Harrison Street auto shed, the applicant is proposing to build the new Harrison Street building to the property line in order to maintain the strong street edge that the current building on the site, built to the property line, has historically created.  The Zoning Code requires a 7.5 foot side setback along this frontage.  The project therefore requests a variance from Section 17.46.160 of the Zoning Code related to required side setbacks.  

In addition, the project requests a variance from Section 17.46.150 of the Code, which requires an increased rear setback where a building is taller than 40 feet (and taller than 30 feet if the rear setback abuts certain zones).  Section 14.46.150 requires that the portion of the height above 40 feet be setback one foot for every two feet the height exceeds 40 feet.  When the rear lot line abuts an R-50 zone or lower, the height must be setback one foot for every foot it is above 30 feet.  The height of the proposed project varies from approximately 54 to 76 feet, creating the need for a rear setback for the height greater than 40 feet (the top two or three floors) that varies from approximately seven feet to 18 feet where the rear lot line abuts an R-60 zone.  The setback requirements vary extensively because of the grade changes on the site.  The project more than meets the required setback where it abuts the R-60 zone (the majority of the rear setback), providing up to a 44 foot rear setback in most places.  

However, given the irregular shape of the lot and a design decision to set the project’s height away from the historic showroom, the project is not meeting its required setback at the northern most west corner of the lot, adjacent to the public stairway leading to Vernon Terrace, as indicated in the diagram below.  
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Because this corner abuts an R-50 zone, the more stringent setback requirements apply.  At this point of the project, the proposed rear setback is three feet all the way up the building.  The Zoning Code requires a standard ten foot rear setback. The Code also requires that for every foot that building is above 30 feet, the portion of the height above 30 feet must be setback one foot, resulting in a “wedding cake” design with increased setbacks as the building increases in height.  At its highest point therefore, the building would need to be setback 41 feet from the rear property line. Staff believes the findings can be made to support the variance.  The project generously meets its rear setback requirement on the majority of the site, exceeding the requirement by between 20 and 37 feet in most places, given the irregular lot shape and topography.  In addition, the project design team’s historic architects recommended locating the height of the new construction away for the restored Cox Cadillac showroom.  Instead, the project architect has located one of the project’s primary open spaces directly behind the showroom, to ensure the new construction does not overshadow the restored historic resource.  This decision requires that the taller part of the new construction be located towards the back of the project site.  

In addition, the “wedding cake” design that would result from the existing setback requirements would not be compatible with the architectural character of the area and may distract for the restored showroom.  In order to be compatible with both the showroom and the neighborhood, staff believes the building façade should be a single plane without irregular setbacks on the upper floors.  The single plane would present a more neutral, simpler backdrop for the restored showroom.  Finally, staff notes that the majority of the site is classified Urban Residential in the General Plan, which also has a “best fit” zone the R-70 and R-80 zones, neither of which require increased rear setbacks for building heights over 30 feet.  The building height, as proposed, is therefore consistent with the General Plan, allowing the project to achieve a density in keeping with the Urban Residential classification.
Loading Zone Requirements

According to Section 17.116.120 of the Planning Code, the proposed project requires two separate on-site loading zones to serve the residential portion of the project.  For projects that contain between 150,000 and 299,999 square feet of residential activities, two berths are required; the proposed project contains approximately 220,000 square feet of residential activity.  Staff believes that the findings for granting this minor variance can be made given the irregular lot shape and topography of the site, and the unique circulation characteristics of the site.  

The site sits on one major arterial and two residential streets.  The proposed on-site loading berth is accessed off Harrison Street, and sits next to the entrance to the parking garage.  Adding another loading berth off of Vernon Street or Bay Place would encourage truck travel on residential streets and could create circulation conflicts on Vernon Street where site distances travelling down Vernon Street to Bay Place are already limited.  In addition, the City's Traffic Engineering Division has indicated support for an on-street loading zone to serve the project, subject to time restrictions and other controls outlined in the Final EIR on page II-10.  This approach would, in effect, create two loading areas for the project.  The EIR therefore proposes and analyzes several locations for an on-street loading zone (see pages IV-1 through IV-3 of the Final EIR and pages IV.B-33 and IV.B-34 of the Draft EIR).  The Traffic Engineering Division has requested that the project applicant submit a formal request for an on-street loading zone once the project has been constructed, as is standard City practice. The Traffic Engineering Division will then make a decision on the exact location of an on-street loading zone.

Parking Requirements

Depending on the type of commercial tenant that eventually occupies the restored showroom space, the proposed project may or may not require a minor variance from the C-30 and S-12 parking requirements. The proposed project is now providing 322 parking spaces (29 spaces more than was previously proposed), 67 of which are the dependent parking spaces in a tandem parking stall.  The Draft Environmental Impact Report (DEIR) outlines a worst case scenario to describe the potential parking shortage.  It assumes the most parking-intensive retail tenant for the showroom space, a single food-use tenant, occupying the entire showroom space.  The parking requirement for the project in that situation, pursuant to the C-30 commercial parking regulations and the S-12 residential parking requirements, is 264 parking spaces, including a requirement of 176 parking spaces to serve the residential units, 35 stalls to serve visitors to the residents of the project and 53 spaces to serve the commercial component.  This scenario assumes that the four flexible units along Harrison Street (for a total of 3,800 square feet) will be commercial/office, as the spaces are not designed or intended to accommodate purely retail uses. 

While the project is providing 322 parking spaces, 67 of the spaces are the dependent space in a tandem stall, making the total number of independently accessible stalls only 255 spaces, 9 parking spaces less than would be required by the worst-case scenario described above.  According to the S-12 regulations, the dependent stall of a tandem space must be assigned to the same residential unit as the independent stall.  Therefore, these 67 dependent stalls can not serve the commercial uses.  The project is thus providing 67 more spaces for the residential component than is required, but 9 less spaces than is required for the commercial component, assuming the most parking-intensive scenario with regard to the commercial space, as the table below indicates:

Parking Summary based on Zoning Code Requirements
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However, it is unlikely that a single food-use tenant will occupy the space given the physical constraints of the historic showroom building and the fact that a food retailer typically has higher square footage requirements than the size of the showroom.  Indeed, the nature of the tenants to ultimately occupy the showroom space is speculative at this time.  It is more likely that a mix of smaller, individual tenants will occupy the space; indeed, the showroom is being designed to accommodate up to three individual tenant spaces of between approximately 1,700 and 2,800 square feet each.  The following table outlines other likely scenarios for uses of the commercial space and the related parking spaces required by code.  In all but the worst-case commercial scenario described in the previous two paragraphs, no parking variance would be required for the project:

Changes in Project Parking Requirement Based on Commercial Tenant


In addition, according to the commercial parking requirements in the C-30 zone, general retail and office tenants (non-food uses) do not require any parking spaces if the tenant occupies less than 3,000 square feet of space.   As mentioned above, the showroom will be designed to accommodate up to three individual tenant spaces between approximately 1,700 and 2,800 square feet each.  If these tenant spaces are filled with general retail tenants, they may not require any parking spaces under the Zoning Code, which would further eliminate the need for a minor parking variance.  

Parking Demand Indicator

In addition to analyzing the Zoning Code requirements for parking, the Draft EIR also analyzes the estimated parking demand generated by the different uses in the proposed project.  This measure, in effect, is more important that the code requirements, because it reflects how the parking supply will actually work given the potential parking demand. The FEIR notes that given the increased parking supply now proposed by the project applicant, the project more than meets the parking demand generated by the project.  As the chart on page III-6 of the Final EIR indicates, there is a 44 space surplus for the residential component of the project, and an 8 parking space surplus for the commercial component. 

While the parking demand for the project is considered a less-than-significant impact because the parking demand generated by the project is being fully met, the EIR does recommend (but not require) the implementation of shared parking management program.  Because peak demand for residential parking occurs during the overnight period, and peak demand for commercial parking typically occurs during the midday period, a shared parking plan would allow the applicant to maximize the use of parking spaces it has on site.  For example, a visitor to the commercial uses on the site could use one parking space during the day, while a visitor to the residential portion of the project could use that same parking spot in the evening.  In this way, a parking space is not left unused when there is demand for that space.  Staff has included this parking management plan as a condition of approval, and has imposed other conditions related to management of on-site parking (see condition #11). In addition, the applicant has agreed to participate in the Oakland CarShare program, as described on page 18 of this report.

Therefore, given that four out of five likely commercial tenant scenarios would not require a minor parking variance, and the project has been found to meet its parking demand even with the most parking-intensive retail tenant, staff does not recommend the processing of a parking variance for this project at this time.  Rather, staff recommends that the parking management plan described above be implemented as part of the project.  In this way, as commercial tenants occupy the spaces, the City will be able to monitor and determine how the project is meeting its parking demand. However, the applicant will be required to seek a variance, if and when, an unlikely worst-case retail tenant scenario would cause Zoning Code parking requirements to be exceeded.

LANDMARK DESIGNATION BACKGROUND, STATUS, AND RECOMMENDATION

While the proposed City landmark designation of the Don Lee Cox Cadillac by the City is not in and of itself an environmental impact under CEQA, several of the public comments received on the DEIR raised questions related to the landmark status of the property. The following discussion provides an informational summary of the status of the landmark designation of the Cox Cadillac property and staff's recommendation on how to proceed with a landmark designation for the property.

Background on Previous Landmarking Actions on the Property

The nomination of the Cox Cadillac site as a City of Oakland landmark was first initiated in November 1996 by the Adams Point Preservation Society in reaction to a demolition permit application filed by a previous owner to demolish all structures on the site.  The demolition application was partly in response to a time limit imposed by the City on the owner for compliance with the Unreinforced Masonry Buildings (URM) Ordinance.  On the owner’s behalf, the Landmarks Preservation Advisory Board (“LMPAB” or “the Board”) requested that the City’s Seismic Safety division postpone the deadline for compliance without penalty to allow the owner time to sell the building for an adaptive re-use project.  An extension was granted and the landmark process was inactive for almost a year.

In November 1997, the Landmarks Board again took up the landmark nomination of the site.  It adopted a resolution recommending landmark designation of the entire site to the Planning Commission.  However, the nomination was not forwarded to the Planning Commission as a development application for a RiteAid drugstore was active and staff was pursuing design solutions that would make the designation and the project compatible.  In early 1999, the Landmarks Board reviewed the DEIR for a proposed RiteAid store and an associated design review application.  By late spring 1999, the Board was prepared to recommend approval of the RiteAid plan, which included demolition of part of the structures on the site, to the Planning Commission.  However, the applicant withdrew the project and a Final EIR was never released.

At its December 15, 1999 meeting, with no current development proposal for the site and no evidence of a pending sale, the Planning Commission adopted findings for landmark designation over objections from the previous owner.  Originally scheduled to go to the City Council in October 2000, the Commission’s landmark recommendation was tabled by Councilmember Nancy Nadel, due to the change of property ownership and the fact that a new residential development proposal, the AvalonBay at Lake Merritt project, was in the initial planning stages that could potentially change the recommendation of policy makers regarding landmark designation.

Most Current Actions Pertaining to Landmark Designation

In preparation for the October 2000 City Council meeting, in a separate staff report, City staff recommended an alternative landmark proposal to the City Council that offered a balance between the City’s historic preservation goals and housing creation goals.  Given the quality of the AvalonBay at Lake Merritt project and the developer’s willingness to incorporate a thorough historic restoration of showroom as part of the overall project, staff recommended that the landmark designation of the Cox Cadillac property be limited to the historic showroom building only.  In this way, the most important historic feature of the property is restored, and the property is redeveloped into a quality residential use.  AvalonBay Communities indicated to staff its support for the landmark designation of the showroom but also stated its opposition to landmark designation of the entire site. 

At its September 17, 2001 meeting, the Landmarks Preservation Advisory Board passed a motion upholding its original 1997 recommendation to designate the entire Cox Cadillac site a City landmark (the Board’s complete motion is described in the next section of this report).

Landmark Action Recommended as Part of this Project

Staff recommends that the Planning Commission revise its December 1999 recommendation to the City Council to landmark the entire Cox Cadillac site and instead support the landmark designation of only the showroom. Accordingly, staff has included proceeding with the landmark designation of the showroom as a condition of approval (See Condition of Approval #24).  Once the Planning Commission acts on the project and the landmark designation, its recommendation will be forwarded to the City Council, the policy body that ultimately makes a decision on the property's landmark designation.

Implications of Landmarking the Cox Cadillac Site versus only the Showroom

As the following discussion describes, landmarking only the showroom will allow the property owner to maintain more flexibility and certainty over its property, while ensuring that the most historic part of the property, the restored Cox Cadillac showroom, is preserved.  In addition, given the existing zoning controls on the property, the City will retain significant design review control over the entire site. 

Under the landmark classifications of the Historic Preservation Element of the City’s General Plan, the site would be considered a Class 2 landmark.
  According to the Historic Preservation Element, the landmarking of the entire site, rather than just the showroom, would have three significant implications for the proposed development:

1. Alterations or additions to the exterior of any portion of a designated landmark must conform with the Secretary of the Interior's Standards for the Treatment of Historic Properties and can not adversely affect the character of the property.  If the entire site was to be landmarked, therefore, any alterations to the three existing sheds (should the site be landmarked prior to the demolition of the sheds), the proposed new residential buildings, and the showroom, would require review by the Landmarks Board and would also need to comply with the Secretary of the Interior's standards.  The standard of review used would be that the alterations could not "adversely affect" the historic character of the property.

2. Any proposed demolition of the new buildings (in addition to the showroom and the three existing sheds) would be subject to one of four findings that must be made prior to the demolition of a designated landmark. These findings are:

a. That the existing property has no reasonable use or cannot generate a reasonable economic return and that the development replacing it will provide such use or generate such return; OR

b. That the property constitutes a hazard to public safety and is economically infeasible to rehabilitate in its present state; OR

c. The design quality of the replacement facility is at least equal to that of the existing facility as determined by the Design Guidelines for Landmarks and Preservation Districts and is compatible with the character of the neighborhood as determined by the Guidelines; OR

d. that the demolition or removal is necessary to allow the development of a project having public benefits outweighing the benefit of retaining the landmark. 

Therefore, if the entire site is designated a Class 2 historic landmark before the property owner receives a demolition permit for the three auto sheds being proposed for demolition as part of the project, the owner would be subject to the above findings.  Similarly, if the applicant wanted to demolish all or part of the new construction proposed for the site, the same historic resource demolition findings would need to be made.

3. In addition, when the demolition of a Class 2 landmark is approved, the City will require that the property be documented and a salvage program instituted.  The City has the discretion to delay the demolition for a sufficient time to investigate the sale or moving of the buildings to be demolished, but can not delay the demolition more than 240 days.

Alternatively, the landmarking of only the showroom would allow the project applicant more flexibility over its property, while at the same time ensuring that the City maintains significant design control over the showroom as well as changes to any of the structures on the site.  Staff recommends landmarking only the showroom building for several reasons:

1. The showroom is the most significant historic resource on the site, according to the original historic studies of the property and the analysis in contained in the Draft EIR. In addition, the two auto sheds in the middle of the site are not visible from the street, and therefore to not currently contribute to the neighborhood context as a historic resource.

2. It is not appropriate to impose a landmark designation on the new structures to be built; they will be new, not old, and are not historic resources.
3. Pursuant to the existing C-30 zoning regulations, design review will be required for any exterior alternations to the new residential buildings.  The design review criteria will ensure compatibility between any alternations to the new construction and the historic showroom.  Planning staff and the Planning Commission are appropriately assigned design review purview over new construction.  In addition, the Planning Director can refer projects to the Landmarks Board for further design review if warranted.
4.  The Landmarks Board would continue to have design review authority over the historic showroom as the Board’s purview and core mission is the review of alterations to designated landmarks and other historic structures.  
Thus, staff believes, proceeding with the landmark designation of only the showroom would ensure the design integrity of the entire site, without unduly restricting changes or alternations to the new construction proposed for the property.
LANDMARK PRESERVATION ADVISORY BOARD RECOMMENDATION

On September 17, 2001, the Landmarks Preservation Advisory Board reviewed the design review application for the proposed project and asked that three advisory motions be forwarded to the Planning Commission for review:

1. Motion to confirm the Board’s previous recommendation to designate the entire site as an Oakland City Landmark.

2. Motion to recommend approval of the project, with requests that the applicant: 

a. Study the possibility of a greater separation between the showroom and the new construction, particularly on the Vernon Street side of the project;

b. Show in more detail the extent of the historic showroom floor to be retained; and

c. Provide additional information on design details, including color and ornamentation, to the Planning Commission for review.  

(See discussion of these recommendations in the Design Review Process Section below)

3. Motion to recommend that the mitigation measure E.2a in the DEIR be modified to state that the money the applicant would have used to salvage the steel windows and roof trusses from the auto repair sheds be used to fund historical interpretation materials and programs for the site.  These materials could include a publicly accessible plaque, tour materials, exhibits or sculptures that document the history of the site. This financial contribution will be in lieu of saving and finding a new user for the truss system and windows. The amount of the donation should be equal to what it would cost the developer to salvage these materials.  

   (See discussion of this recommendation in Additional Key Issues Section, on page 17 of this report)

DESIGN REVIEW PROCESS 

Planning staff, including Landmarks Board Secretary Helaine Kaplan-Prentice and Historic Preservation Planner Betty Marvin, have been working closely with the developer and project architects for the past year on the design for the Cox Cadillac proposal. How to mitigate for the loss of the three auto sheds was used as a framework for all design decisions related to the project since the applicant first began design discussions with planning staff more than a year ago. In addition, staff directed the project architects to use both the Cox Cadillac showroom and the historic apartment buildings in the Adam’s Point neighborhood and the historic Bellevue-Staten Apartment District near Lake Merritt as design references for the new residential construction.  In order to insure the compatibility of the new construction with the historic showroom, the architects charged with the restoration of the showroom, Muller & Caulfield in association with Alan Dreyfuss, have played an advisory role to the MVE & Partners, the architects for the new construction.  In addition, Carey and Co. Inc. was requested to perform a “peer review” to determine whether the proposed new structure is compatible with the showroom and whether the rehabilitation of the showroom will comply with the Secretary of Interior Standards.  Carey and Co. found that the new construction, including the design revisions described below, is indeed sensitive to the historic Cox Cadillac showroom.  In addition, Carey and Co. found that the proposed restoration of the showroom, based on the description and plans provided by Alan Dreyfuss and Muller & Caulfield, will ensure that the showroom retains its historic and architectural significance (See Chapter VI, Appendices, of the Final EIR).  

Finally, on October 17, 2001, the Design Review Subcommittee of the Planning Commission reviewed the project. The following key design issues described below, including the comments of the Design Review Subcommittee, have been thoroughly reviewed and discussed by staff, the project applicant and the project design team and should inform the Commission’s consideration of this project:

· Articulation and massing

The project architects, at staff’s suggestion, used historic apartment buildings in the Adam’s Point neighborhood and the historic Bellevue-Staten Apartment District near Lake Merritt as design references for the new residential construction.  For example, the flattop roofs and bay windows in the proposed design reflect these references.  Staff also directed the project applicant to pay particular attention to the secondary facades of the project, primarily the facades seen while traveling down Harrison Street towards the Lake and down Vernon Street towards Bay Place because of the high visibility of these facades.  As a result of staff input, the project architect has added significant detailing to the windows and improved the fenestration patterns on these secondary facades.

· Compatibility between the new residential buildings and the restored historic showroom
The design of the new construction has been refined to be compatible in character and materials to the Cox Cadillac showroom, while, at the recommendation of the historic architect on the project team, ensuring a strong distinction between the new construction and the showroom.  The new construction uses compatible materials such as stucco and brick, and employs the same shades of brown and dark-red that are used in the showroom.  In addition, the new construction also borrows design elements from the historic showroom without replicating them exactly, such as decorative cornice treatments and varying wall materials.  Finally, the new construction has been sited so it is clearly delineated from the restored showroom, with one of the primary open spaces areas located directly behind the showroom to create to a visual separation, and locating the taller forms of the new construction towards the rear of the side.  The Showroom building protrudes approximately nine feet beyond the new construction at the corner of Harrison Street and Bay Place, and protrudes nine feet beyond the new building where Bay Place turns into Vernon Street to ensure that the showroom does not appear enveloped by the new construction.  

· Harrison Street frontage and setback

Staff has worked with the applicant to ensure that the Harrison Street elevation is visually interesting as well as historically sensitive.  The flexible units fronting Harrison Street have access off the street and front stoops in order to enliven the streetscape and encourage pedestrian activity.  In addition, the Harrison Street frontage has been visually broken up to reduce its visual impact through various design elements, such as projecting and receding wall planes and varied colors and textures.  The project architects have also mirrored the large size and rhythm of the existing windows on the Harrison Street shed on the ground floor of the new structure.  At the direction of Helaine Kaplan-Prentice, Secretary to the Landmarks Board, the project architect constructed the new residential building to the property line along Harrison Street to maintain the defined street edge that currently exists (and has historically existed) given the location of the existing Harrison Street auto-shed proposed for demolition. Page IV.E-14 of the Draft EIR includes additional discussion of the Harrison Street façade.  

· Design Review Subcommittee recommendation: changes to portions of the project roofline 
On October 17, 2001, the Design Review Subcommittee of the Planning Commission received the motion from the Landmark’s Preservation Advisory Board and reviewed the project design.  At this meeting the Design Review Subcommittee took issue with the “plainness” of the roofline of the two four-story elements behind and to the left of the showroom.  They urged the project applicant to reconsider the roofline design to ensure it tied in better with the rest of the new construction, suggesting adding a heavier cornice or a trellis element to the roofline.  As a result of this feedback, the project applicant has now added a parapet roof with a cornice detail that includes shaped moldings.  In addition, a decorative railing has been added at the top of the roof.  (See Attachment A, revised plans dated October 31, 2001)

· Landmarks Preservation Advisory Board motion to approve design review application

As described above, the LMPAB reviewed the design review application for the project on September 17, 2001.  At that time the Board passed a motion to recommend approval of the project to the Planning Commission.  The motion contained three items for further review by the Commission.   These items (noted in bold), as well as staff’s and the project architect’s responses are presented below:
1. Study a separation between the showroom and the new construction

As the letter from the project architect, Mclarand, Vasquez, Emsiek (MVE) to Kelley Kahn, City of Oakland, dated October 24, 2001 and included in the Final EIR in Chapter VI indicates (and included as Attachment D to this report), there is an 18 inch structural separation between the showroom and the new construction.  This separation is not a physical separation.  Staff concurs with the project architect’s opinion that a physical separation between the showroom and the new construction would create a awkward, unsafe space for residents and a potential collector for litter.  Rather, one of the project’s large open space areas is located directly behind the showroom to create a distinct visual separation between the showroom and the new construction.  Furthermore, the showroom building itself extends beyond the new construction at the corner of Harrison Street and Bay Place and where Bay Place turns into Vernon Street, further ensuring that the new construction does not overshadow the historic showroom.
2. Describe in more detail the extent of the showroom floor to be retained as part of the restoration
The Final EIR also contains a letter from Alan Dreyfus, one of two historic architects working on the restoration of the showroom, to Kelley Kahn, City of Oakland, dated October 16, 2001 (see Chapter VI, Final EIR and Attachment E of this report).  In response to the Board’s request for information about the amount of flooring in the showroom to be saved, he describes the approach to retaining the floor in the restoration of the showroom.  The letter states:

“The existing tile floor has experienced severe differential settlement in some areas, and it is unlikely that it will be usable for a new tenant in its current condition.  However, the floor is a significant design element of the building, so the decision has been made to retain those areas of the floor not impacted by the foundation for the new structural systems, and deal with the floor on a tenant-by-tenant basis, retaining as much of the original floor as possible.  At a minimum, a portion of the tile floor will be restored at each of the south entries [to the retail spaces].”
3. Provide additional information to the Planning Commission on design details, including color and ornamentation

The project applicant has submitted additional plans showing design details including a rendered elevation to illustrate the color palette of the project and details about the materials to be used, particularly at the ground floor (see Attachment A, revised plans and Attachment B, colored elevations).

ADDITIONAL KEY ISSUES

In addition to the key design issues identified above, staff also recommends that the Planning Commission take the following issues into consideration prior to making a decision on the development application. 

· Alternative Mitigation Measure E2.a based on Landmarks Preservation Advisory Board Recommendation

The Draft EIR (pages IV.E-15 and 16 of the DEIR) originally contained the following Mitigation Measure (E.2a):

“Mitigation Measure E.2a: Significant features and materials of the structures [the auto sheds proposed for demolition] shall be salvaged and made available for reuse.  As stated in a letter from AvalonBay to the City of Oakland, the project sponsor will carefully dismantle the historic steel truss system and steel sash window frames for use in another project, if deemed infeasible for incorporation within the proposed project.  Such items will be made available, via notice in consultation with City Planning staff to be issued 90 days prior to the dismantling of the truss system and window frames, for all interested parties to contact AvalonBay or the City of Oakland.  If, after 90 days, no one has responded, these features and materials will be disposed of or donated.”

However, at is September 17, 2001 meeting the Landmarks Preservation Advisory Board asked that a recommendation be forwarded to the Planning Commission to change Mitigation Measure E.2a to the following:

 “The money the applicant would have used to salvage the steel windows and roof trusses from the auto repair sheds be used to fund historical interpretation materials and programs for the site.  These materials could include a publicly accessible plaque, tour materials, exhibits or sculptures that document the history of the site. This financial contribution will be in lieu of saving and finding a new user for the truss system and windows. The amount of the donation should be equal to what it would cost the developer to salvage these materials.”
The Board is essentially asking that the developer make a financial contribution in lieu of saving the truss system and steel windows from the demolished auto sheds. Page II-16 of the FEIR includes this alternate mitigation measure. The Landmark’s Board made this recommendation because in their opinion, the trusses and windows are highly unlikely to be reused due to structural integrity issues, and felt that the money would be better spent on additional historic documentation and information.  Staff supports the Landmark Board’s recommendation, given the Board’s expertise in the area of historic resource issues, and given its role, according to the Planning Code, as advisory to the Planning Commission on matters related to historic resources.  However, staff notes that there is much community support for retaining and reusing the truss system and other materials from the auto sheds proposed for demolition, most notably from the Oakland Heritage Alliance (see comment letter in the Final EIR, Chapter IV, from the Oakland Heritage Alliance to Kelley Kahn, CEDA, dated September 21, 2001).  The Planning Commission is asked to decide which mitigation is most appropriate to help compensate for the loss of the three auto sheds on the property. 

· Relationship to buildings on Vernon Terrace

The new construction will rise above Vernon Terrace to the rear of the site near Vernon Street between 32 and 44 feet.  There are currently five buildings above the project site on Vernon Terrace site that range in height from approximately 26 feet to 51 feet.  Extensive landscaping, including several large palm trees, currently exists on the hillside that already obscures parts or all of the views of these buildings.  This landscaping will remain, as no new construction is intended for the hillside. In addition, given the steep hillside, the new construction will be setback an average of approximately 50 feet from Vernon Terrace.  However, two of the buildings, one two-story and one three-story building in the middle of the block, may lose some existing views from their second stories. This does not represent a significant environmental impact as the proposed project will not be impacting a scenic vista and is being constructed in a built-out, high-density area (See discussion in the Draft EIR, page IV.F-10 and the Final EIR, pages IV-62-63 and IV-67-69).  Moreover, the loss of marginal, private views of a few individuals, although a valid planning issue, does not rise to the level of a significant impact under CEQA.  A cross section of the project including Vernon Terrace is included on the final page of the project plans, included as Attachment A to this report.

· Participation in the new Oakland City Carshare Program

On November 15, 2001, City CarShare began a program in the City of Oakland, with two cars parked at Clay Street and 16th Street for use by members of the CarShare program. Car sharing brings individuals, families, and businesses the benefits of having a car available on a per-use basis without the costs and responsibilities of ownership.  Instead of owning one or more vehicles, a household or business can access a fleet of vehicles thus allowing people to use alternative transportation as their primary travel mode and still have access to a car when needed.  These vehicles are parked at various strategic locations throughout the city.  The Adam’s Point neighborhood has been identified as an area that could benefit from a car sharing program because of its high residential density, and its proximity to public transit which reduces the need of many residents to own an individual car.  As a condition of approval for this project, the project applicant is asked to provide one or two parking spaces in project garage that is dedicated to a car share automobile, for use by both the project’s residents and surrounding neighbors who are members of the Oakland CarShare program.  
· Temporary Construction Impacts

The Draft EIR identifies construction impacts related to dust, noise and circulation.   The DEIR outlines a series of mitigation measures that the applicant will be requirement to implement if the project is approved.  These include: the implementation of a dust abatement program and a construction management plan that includes the provision of off-street parking for construction worker vehicles; staging of equipment so as not to hinder traffic flow in the area; and the posting of signs at the construction site that include permitted construction days and hours and a day and evening contact number for both the applicant and a City of Oakland representative in the event of problems.  In addition, in order to mitigate possible noise impacts, standard construction activities will be limited to 7:00 a.m. to 7:00 p.m. Monday through Friday and no construction shall be allowed on weekends until after the building is enclosed without prior authorization from the City.  Equipment and trucks will be required to use the best available noise control techniques.

The applicant has requested that construction be permitted during the weekends and during certain evening periods due to specialized concrete pours and other extraordinary and limited circumstances.  The Planning Commission has previously allowed Saturday construction hours on (the Allegro Project and 311 Oak in Jack London Square) under specific requirements including an on-call City Inspector, closing in the building and limiting work to interior portions only, and the submittal of an independent deposit of funds to cover the costs of the additional staffing required.   As for evening hours, again, the Commission has permitted this activity on a limited basis for concrete floor finishing or for a continuous concrete pour.  Conditions of approval have been incorporated to allow both limited evening work and Saturday work once the building has been closed in under specific requirements and standards.

· Community Outreach and Input
Throughout the development review process, the applicant has meet on numerous occasions with surrounding neighborhood groups including the 29th Street and Fairmont Avenue Neighborhood Association and the Adams Point Preservation Society (APPS) in order to discuss and resolve project issues.  In addition, the applicant met with the Oakland Heritage Alliance for input, received comments on the project at a town-hall meeting sponsored by Councilmember Nancy Nadel, and met with representatives of Westlake Middle School and the First Congregational Church of Oakland.  The applicant has also met twice in a smaller forum with Councilmember Nadel and two members of the Adams Point Preservation Society.

Members of the 29th Street and Fairmont Avenue Neighborhood Association were generally supportive of the project and the applicant’s proposal replace a vacant site, which many in the association consider blight in the neighborhood, with high quality housing and retail.  The neighborhood association expressed a desire for neighborhood-serving retail uses in the restored showroom, such as a grocery store or a pharmacy.  The association also expressed a desire for pedestrian activity at the street level to increase safety in the area, particularly in the evening.  In a later communication to the applicant, the neighborhood association urged the applicant to hire local contractors to work on the project.

As discussed previously, members of the Oakland Heritage Alliance support saving the steel truss system from the Harrison auto-shed and reusing it elsewhere in the project or at another off-site location as a trade-off for demolishing the building.  In addition, OHA stressed that high-quality materials would be key to the success of the new construction, and urged for a design that not over shadow the restored showroom. 

Members of the Adam’s Point Preservation Society expressed several concerns about the design of the project, including the number of housing units being proposed for the site and the overall height and bulk of the proposed project.  Members were also particularly concerned that the applicant provide adequate parking for the proposed development, and take appropriate measures to ensure pedestrian and auto safety on Vernon and Harrison Streets, particularly around entrances and exits from the building.  The group expressed a desire to see locally owned and pedestrian-friendly retail in the showroom.  In addition, the groups would like to see as much of the showroom’s original tile floor preserved as possible.  APPS also suggested that the applicant make improvements to the public stairway leading from Harrison Street to Vernon Terrace as part of the project. 

As the FEIR indicates in Chapter IV, “Response to Written Comments on the Draft EIR,” many recommendations raised by community members have been included as mitigation measures for the project or as conditions of approval.  For instance, the project applicant is now required to attend a pre-construction meeting with Westlake Middle School in order to inform and discuss with school representatives of the construction schedule and timeline.  In addition, more stringent notification requirements of road closures have been added at the request of the Adam’s Point Preservation Society.  The applicant is also designing and funding an entry feature for the public stairway at Harrison Street.

In addition, while not under the purview of the City, the project applicant and APPS attempted to agree to a Memorandum of Understanding regarding the proposed project.  The applicant and APPS were able to agree on 10 items related to such things as the implementation of a litter program, a ban on sidewalk sales, the nature and design of retail signage, and the absence of wood-burning fireplaces.  The two parties were not able to agree on two points related to not allowing 24-hour retail operations and a restriction of alcohol sales only to food service establishments.  The applicant is hesitant to agree to items that might restrict them in the search for a high quality retail tenant. However, the applicant has committed to no alcohol sales in a retail operation such as a liquor store, where alcohol is the primary good sold, and indicated that the typical retail operating hours would be no later than 11:00 p.m.
ENVIRONMENTAL DETERMINATION AND ENVIROMENTAL FINDINGS

An Environmental Impact Report (ER01-001) has been prepared and may be considered for certification by the Planning Commission.  Pursuant to the City's Environmental Review Regulations, the City Planning Commission is responsible for certifying the Final EIR to be used by the City in considering a discretionary project approval.  In certifying the Final EIR, the Commission must find that it has been prepared in compliance with CEQA, the State CEQA Guidelines, and the City's local Environmental Review Regulations. A Final EIR is acceptable if the document is accurate and adequately discusses potential adverse environmental effects, ways in which such effects might be mitigated, and alternatives to the project which reduce or avoid adverse effects.

The Draft EIR was released for public review on August 22, 2001, and comments were solicited for a 30 day period ending on September 21, 2001.  The City Planning Commission held a public hearing on the Draft EIR on September 5, 2001, during which comments pertaining to the adequacy of the environmental document were received.  In addition, written comments were submitted on the adequacy of the Draft EIR from public agencies, organizations and individuals.  A Final EIR, which contains responses to comments received regarding the adequacy of the Draft EIR and revisions to the Draft EIR text, was released on November 21, 2001.  The Final EIR consists of: the Draft EIR by reference, letters received in response to the DEIR and a summary of oral comments made on the DEIR, responses to oral and written comments, revised design plans for the project and other revisions and additions to the DEIR.  

Environmental Impact. The Draft EIR evaluated the proposed project and identified significant potential adverse impacts in the following environmental categories: circulation, air quality, noise, hazardous materials, trees, and historic resources.  The EIR recommends mitigation measures that, if implemented, would avoid or reduce most of the identified significant effects to less-than-significant levels.  These measures are included within the attached Mitigation Monitoring Program, and these measures are incorporated into the Conditions of Approval.  

The EIR identified one significant unavoidable impact and nine significant impacts that could be mitigated to less-than-significant.

Significant but Mitagable Impacts

1. The project would create an additional driveway for site access and generate vehicle circulation on the project site (Impact B.7)

2. Project construction could result in temporary circulation impacts in the project vicinity (Impact B.9)

3. Construction activities would generate short-term emissions of pollutants (Impact C.2)

4. Demolition activities could lead to short-term exposure to hazardous materials (Impact C.3)

5. Construction activities would intermittently and temporarily generate noise levels above existing ambient levels in the project vicinity (Impact D.1)

6. The project may adversely impact the historic auto showroom that is being restored (Impact E.1)

7. Petroleum-impacted soils and groundwater could pose a hazard to construction workers and possibly to future residents of the project if not properly assessed and removed (Impact G.1)

8. Demolition or renovation of existing structures could expose construction workers and the public to lead-based paint and asbestos (Impact G.2)

9. The project could result in the removal and/or loss of a protected tree per the Oakland Tree Ordinance (Impact H.1) 
In addition, there is one significant unavoidable impact from the proposed project.  It is important to note that the EIR proposes feasible mitigation measures that would work to reduce the impact, although not to a less-than-significant level.  The impact is described below:

Significant Unavoidable Impact

Impact E.2: The proposed project would demolish three contributing historic automobile service sheds located on the site to the north of the showroom building 

The proposed project would include the rehabilitation of the historic Cox Cadillac showroom for commercial and resident amenity space, the construction of new residential units, office space and parking, and the demolition of the three auto sheds located to the rear of the showroom.  As the Draft EIR indicates on page IV.E-13, the three shed structures have previously been assigned a lower historic significance rating than the Cox Cadillac showroom in an expert report by Page & Turnball, Inc., a preservation architecture and planning firm.  Nonetheless, the demolition of these three sheds meets the definition under CEQA of a “substantial adverse effect” on historic resources because all the buildings on the site were designated a local historic resource by the Oakland Cultural Heritage Survey, receiving a B+3 rating.

The applicant, project architects and staff have spent worked intensively to identify ways in which the design of the new buildings on the site can help mitigate for the loss the sheds.  A complete summary of these mitigations is included in the Draft EIR on pages IV.E-13 through IV.E-17 and in the Final EIR on pages II-15 and II-16.  While not reducing the impact to the less than significant, the mitigations will improve the design of the project and ensure compatibility between the new construction and the historic showroom.  The mitigations include constructing the new residential building to the property line along Harrison Street to maintain the defined street edge that currently exists.  In addition, the project architects have mirrored the large size and rhythm of the existing windows on the Harrison Street shed on the ground floor of the new structure.  The applicant also proposes to design and fund improvements to the public stairway that runs from Harrison Street to Vernon Terrace on the north side of the property, including a canopied entry feature, and to install an on-site plaque or other interpretive material about the historical significance of the project site. With regard to design of the new building, much of its height is located at the rear of the site and one of the project’s open plazas is located immediately behind the Cox Cadillac showroom to avoid overshadowing the showroom with the new construction.  Finally, the applicant has indicated support for the landmark designation of the Cox Cadillac showroom and a condition of approval to this effect has been included in this report (See Condition of Approval #24).

While such measures will help reduce the project’s impact on historic resources, the conclusions in the FEIR state that the mitigations will not reduce the impact to a less than significant level.  Therefore, the impact would remain significant and unavoidable.

Statement of Overriding Consideration.

In order for the Planning Commission to approve the proposed project, a “Statement of Overriding Considerations” must be adopted explaining why the benefits of the proposed project outweigh the single adverse, significant and unavoidable impact pertaining to the demolition of the three historic automobile sheds to the north of the showroom building (Impact E.2).   Pursuant to CEQA Guidelines Section 15093, the lead agency must find significant overriding economic, legal, social, or other benefits of the project which outweigh the significant effect on the environment. Given the City’s General Plan policies supporting and encouraging new infill housing and the “10K” initiative, as well as the proposed restoration of the historic Cox Cadillac showroom and the other historic mitigations outlined in the EIR, the Commission will have the basis to make this finding.  Indeed, the proposed project presents a good balance between the City’s housing development goals and its support for historic preservation and restoration.

Accordingly, staff recommends that the Planning Commission adopt the following Statement of Overriding Consideration:

The significant, unavoidable impact (Impact E.2) of the AvalonBay at Lake Merritt project is determined to be “acceptable” in light of the important benefits of the project as described below.  Each of the benefits separately set forth herein would separately and independently outweigh the single adverse, significant and unavoidable impact pertaining to the demolition of the three historic automobile sheds to the north of the showroom building.   The following reasons explain why approval of the AvalonBay at Lake Merritt project is warranted despite the single previously described significant, adverse, unavoidable impact.

1. Advancing Local Land Use Plans.  A Statement of Overriding Considerations is warranted because the AvalonBay at Lake Merritt project advances the Oakland General Plan’s goals, policies and objectives for this site. As previously discussed and described in this staff report, the AvalonBay at Lake Merritt project furthers the City’s General Plan goals of creating new housing units on infill sites that are well served by public transit and providing mixed-use projects that provide neighborhood-serving retail and services.  In addition, the project helps fulfill several key transportation policies and objectives as set forth in the City’s General Plan LUTE, including providing transit-oriented, mixed-use development near the City’s transportation nodes.  The area around the site is served by a BART station and multiple AC Transit lines. Finally, the proposed project is consistent with the City of Oakland’s “10K Initiative,” intended to encourage housing near downtown employment centers, transit stations and retail areas as a tool to revitalize the City’s Central Business District. Thus, the proposed project advances the City’s goals, objectives and policies for the Cox Cadillac site. 

2. Revitalization and Redevelopment of an Underutilized Parcel.  The AvalonBay at Lake Merritt project will redevelop an underutilized, blighted site at a visible intersection along Harrison Street and 27th Street/Bay Place.  The property currently contains four vacant buildings (the showroom building and three interconnected auto service sheds). The property has previously been the subject of numerous neighborhood complaints for a prolonged period of time to the City’s code compliance unit because of the deteriorating state of the buildings and problems with graffiti and trash on the property.  The area is currently characterized by a mix of residential and commercial activities, and the construction of 176 new residences and new retail uses will contribute to the revitalization of the area by creating more pedestrian activity and providing neighborhood-serving retail for the Adam’s Point and other nearby neighborhoods. 

3. Restoration of an historic resource.  As described previously in this report, the proposed project calls for the historic restoration of the Cox Cadillac showroom.  The rehabilitation of the showroom will conform to the Secretary of the Interior Standards for the rehabilitation of historic buildings.  In addition, the project applicant will fund and install a plaque or other interpretative signage describing the historical significance of the site to the community. Finally, the new construction has been carefully designed to enhance and complement the historic showroom, further adding to the visual quality and character of the restoration effort.
4. Job Creation.  The AvalonBay at Lake Merritt project will create several hundred temporary construction related jobs in the short-term, which will create both immediate and secondary benefits for the local economy and workforce.  The project will also generate new permanent jobs related to the new commercial uses anticipated for the restored showroom space.
5. Provision of Additional Housing Units.  The AvalonBay at Lake Merritt project will result in the creation of  176 new, rental housing units in close proximity to public transit and downtown employment centers. Creation of new housing in the vicinity of the Central Business District is a central goal of the City’s General Plan.
6. Revenue Generation.   The AvalonBay at Lake Merritt project will generate revenues, in the form of increased property taxes and utility taxes collected from the project. In addition, the proposed project will contribute to the revitalization of the surrounding area by contributing to an increase in the general population level and pedestrian activity, therefore creating the potential for secondary economic benefits (e.g., sales tax) to the businesses on the site and in the area.

7. Retail Shopping Opportunities. The AvalonBay at Lake Merritt project will enhance existing and create new neighborhood-serving retail shopping opportunities.  This equates to increase sales tax revenues as discussed above, as well as improved services provided for the surrounding neighborhoods.

8. Advancing State and Regional Policy of Providing In-fill Housing:  Pursuant to  Government Code Section 65589.5 (c ), the Planning Commission acknowledges that this development is consistent with the State Legislature’s policy of discouraging the premature and unnecessary conversion of prime agricultural lands to urban uses and instead in-filling existing urban areas with residential development.  The proposed in-fill development is located within Oakland’s central core where existing public utilities, public transit and other necessary services are fully available to meet the needs of the project.   Thus, this project fulfills the Legislature’s, the Bay Area region’s and the City of Oakland’s goals of supporting employment growth, reducing the current imbalance between jobs and housing, reducing urban sprawl, reducing the need for employees to commute long distances between their job and their residence and promoting clean air policies by approving residential projects which are located near major mass transit systems.

Environmental Findings.  In certifying the Final EIR for the AvalonBay at Lake Merritt project, the City Planning Commission must make findings based on this staff report and the administrative record as a whole, pursuant to the California Environmental Quality Act.  These findings are included in the findings section of this report, beginning on page 31:

RECOMMENDATIONS:


Based on the analysis contained in this report, the Environmental Impact Report and elsewhere within the administrative record, staff believes that the proposed project is an appropriate mix of land uses at this location and an appropriate and attractively designed urban infill project that will further the overall objectives of the General Plan.  Thus, staff recommends that the Commission:
1. Certify the Final Environmental Impact Report based on the above listed environmental findings; and

2. Reject the alternatives as being infeasible based upon the attached findings; and

3. Adopt the aforementioned Statement of Overriding Considerations, finding that the benefits of the proposed project outweigh the one significant unavoidable adverse environmental impact (E.2) pertaining to historic resources; and

4. Adopt the attached Mitigation Monitoring Program for the proposed project; and

5. Revise the Commission’s original December 1999 recommendation to City Council to landmark the entire Cox Cadillac site.  Instead recommend that the landmark designation be limited to the Cox Cadillac showroom only.  Forward the revised recommendation to the City Council; and

6. Revise Mitigation Measure E.2a regarding the salvaging of materials from the auto sheds proposed for demolition, pursuant to the recommendation of the Landmarks Preservation Advisory Board to impose instead an in-lieu fee, as described in this report; and

7. Approve the Major Conditional Use Permit, the Minor Variance and Design Review, subject to the attached findings and conditions of approval.
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ATTACHMENTS:


A. Revised project plans, elevations, landscape plan – new construction

B. Colored elevations of new construction

C. Project plans and elevations – renovation of Cox Cadillac showroom, including proposed signage program and Vernon Terrace entryway feature

D. Letter from Darin Schoolmeester, Mclarand, Vasquez, Emsiek and Partners to Kelley Kahn, City of Oakland, dated October 24, 2001 regarding the architectural design of the AvalonBay at Lake Merritt project.

E. Letter from Alan Dreyfuss to Kelley Kahn, City of Oakland, dated October 16, 2001, regarding the restoration of the Cox Cadillac Showroom.

F. Final Environmental Impact Report – Sent under separate cover to Planning Commission, individuals and agencies commenting in writing on the DEIR, and Commission packet subscribers on Wednesday, November 21, 2001

FINDINGS FOR APPROVAL:

This proposal meets the required findings under Planning Code Section 17.134.050 (Conditional Use Permit Criteria); Planning Code Section 17.94.080D (Special Conditional Use Permit Criteria for more than one driveway); Section 17.136.070A (Residential Design Review Criteria); and Section 17.148.050 (Variance Criteria) as set forth below.  In addition, the proposal meets the required findings under State Government Code Section 65589.5 (j).  Required findings are shown in bold type; explanations as to why these findings can be made are in normal type. The project’s conformance with the following findings is not limited to the discussion below, but include all discussions in the report, the Environmental Impact Report, and elsewhere in the record.

Section 17.134.050 (Conditional Use Permit Findings)

1. That the location, size, design and operating characteristics of the proposed development will be compatible with and will not adversely affect the livability or appropriate development of abutting properties and the surrounding neighborhood, with consideration to be given to harmony in scale, bulk, coverage, and density; to the availability of civic facilities and utilities, to harmful effect, if any, upon desirable neighborhood character; to the generation of traffic and the capacity of surrounding streets; and to any other relevant impact of the development.

The proposed project has been designed to fit the mixed-use, mid-density residential character desired for the area and encouraged in the area by the City’s General Plan.  The design and use is compatible with other recent residential and commercials developments in the area.  The design reflects the historic architecture of many of the older, seven to ten story apartment buildings in the Adam’s Point neighborhood, including the Mayfair Apartments on Perkins Street and Graystone Apartments on Lenox Avenue. In addition, the project is compatible with the Mediterranean architecture found in the immediate vicinity of the project site, including the First Congregational Church across Harrison Street from the site and the Cox Cadillac showroom that currently sits on the site and will be restored as part of the proposed project.  The site is located in an already developed, urbanized area of Oakland and is adequately served by civic facilities and public utilities.  In addition, the project is located within walking distance of the 19th Street BART station and served by multiple AC Transit bus lines, reducing the dependence of its residents on the automobile.  The proposed retail use of the restored showroom will add to the vitality of the streetscape and will create interest at the pedestrian level of the project.  Finally, the EIR for the project indicates that the project will be accommodating the parking demand generated by the project, so there will be no  adverse impacts related to traffic and street capacity.
2. The location, design, and site planning of the proposed development will provide a convenient and functional living, working, shopping, or civic environment, and will be as attractive as the nature of the use and it locations and setting warrant.

The project will provide both functional living and neighborhood-serving shopping opportunities.  The site is located near 19th Street BART and served by multiple AC Transit lines, allowing residents to conveniently travel from home to work, shopping or other destinations.  The project itself will contain a retail component comprised of neighborhood-serving retail, for use both by the residents of the project and residents of the surrounding neighborhoods. In addition, the project is located within walking distance of downtown Oakland employment centers. The proposed design is attractive and of a high quality, and reflects the existing architectural styles in the neighborhood as described above.  
3. The proposed development will enhance the successful operation of the surrounding area in its basic community functions, or will provide an essential service to the community or region.

The proposed project will add 176 new residential units to Oakland’s housing stock.  Adding housing units in the vicinity of Oakland’s central business district, and throughout the City, is a key goal of the City’s General Plan.  In addition, the General Plan encourages mixed-use development in this area, and the project proposes approximately 9,200 square feet of retail space in addition to the new housing units. This retail is intended to serve the residential community that already exists in the neighborhood.  In addition, the project may act as a catalyst for additional retail uses in the area, which would further enhance the basic community functions of the neighborhood.  Finally, the project includes the extensive restoration of an historic resource, the Cox Cadillac Showroom, which is currently is disrepair and therefore not contributing in an attractive way to the community.

4. The proposal conforms to all applicable design review criteria set forth in the Design Review Procedure (Section 17.136.070).

See Residential Design Review Findings below.

5. The proposal conforms in all significant respects with the Oakland General Plan and with any other applicable plan or development control map which has been adopted by the City Council.

The proposal conforms to numerous General Plan policies related to creating new housing both throughout the City and near the central business district, building housing near BART stations and transportation hubs, creating new retail opportunities to serve residents, and promoting infill, mixed-use development. The General Plan classifies the portion of the property fronting Bay Place as Neighborhood Center Mixed Use.  The intent of this classification is to “identify, create, maintain and enhance mixed use neighborhood commercial centers.”  The General Plan states that future development in this area should be “commercial or mixed uses that are pedestrian-oriented and serve nearby neighborhoods, or urban residential with ground floor retail.”  The remainder and majority of the site is classified Urban Residential. The Urban Residential classification is intended to “create, maintain, and enhance areas of the City that are appropriate for multi-unit, mid-rise or high-rise residential structures in locations with good access to transportation and other services.”  The classification also encourages mixed-use buildings.  The property is located within walking distance of the 19th Street BART station and sits on several major arterial roadways.  Multiple AC Transit lines, including a transbay bus line, also serve the property. The project includes a retail component in addition to new housing units in a mid-rise building, conforming to the intent of both the Urban Residential and Neighborhood Center Mixed Use General Plan classifications. The maximum residential density for both the Neighborhood Center Mixed Use and Urban Residential classifications is 125 units per gross acre or 166 units per net acre.  According to the General Plan, therefore, up to 357 housing units would be permitted on the site, 181 more units than the applicant is proposing.  Therefore, the project conforms in all significant respects with the City’s General Plan.

Section 17.94.080D (Special Conditional Use Permit Criteria for more than one driveway)

According to Section 17.94.080D, one of four findings must be made in order to permit more than one driveway to serve the project site.  It should be noted that there currently exist seven curb cuts serving the site that will be removed as part of the proposed project.  Three new ones will be created to serve the project.  One of the following four findings must be made to grant a Conditional Use Permit to create more than one driveway to serve the project:

1. One or more of the driveways providing ingress to and egress from the required parking spaces would be one-way; or

2. The activity occupies a facility which contains two or more separate parking areas between which direct vehicular travel is not possible; or
3. The number of parking spaces served is greater than or equal to twice the minimum number of spaces for which a two-lane driveway is required by subsection B of this section, in which case one two-lane driveway may be provided for each multiple of such minimum number; or

4. The City Traffic Engineer determines that more than one driveway is necessary to ensure the safe and efficient operation of the activity.

The proposed project contains two separate parking floors in a podium garage.  Direct vehicular travel is not possible between the two floors because of the configuration of the parking podium and the need to gain the maximum parking spaces on-site (Finding #2).  In addition, the proposed driveways will serve 155 spaces on the lower parking level and 167 parking spaces on the upper parking level, which is 15 and 8 times the minimum number of spaces for which a two-lane driveway is required respectively (Finding #3). Thus, overall circulation in and out of the parking structure will be more efficient and likely result in fewer potential conflicts. Therefore, the findings for a conditional use permit to permit more than one driveway are met.

Section 17.136.070A (Residential Design Review Findings)

1. That the proposed design will create a building or set of buildings that are well related to the surrounding area in their setting, scale, bulk, height, materials, and textures.  

The proposed scale, bulk, height, materials, and textures of the are well related to the surrounding area. The project successfully integrates and references the primary architectural styles found in the area including the Mediterranean Revival architecture evident in the First Congregational Church across Harrison Street from the project site.  In addition, the massing of the building has been scaled down by the use of color and a series of recesses to create a number of distinct, vertical building forms, reminiscent of many of the historic apartment buildings in Adams Point.  The materials employed by the project, including crick veneer, 3-coat cement plaster and aluminum and steel windows, are of a high quality and relate well to the setting.  In addition, the warm color palette of reddish browns reflects both the existing showroom on the site as well as other Mediterranean structures in the area.  Therefore, the proposed design will relate well to the surrounding area.

2. That the proposed design will protect, preserve, or enhance desirable neighborhood characteristics.  
The proposed project will preserve and enhance the mixed-use character of the neighborhood and will add neighborhood-serving retail where there is currently a dearth of such uses.  The residential density of the project will help sustain commercial activities both in the project and new ones that may choose to locate in the area.   In addition, the design of the project reflects architectural types currently found in the area.  

3. That the proposed design will be sensitive to the topography and landscape.  

The majority of the project site is flat, containing four interconnected buildings and a surface parking lot.  The grade of the site increases from Bay Place towards the north along Harrison and Vernon Street, culminating is a retaining wall along the northern perimeter.  Most of the trees on the site are located along Vernon Street and along the northern lot line above the retaining wall. The project has been designed to be sensitive to this topography, building only on the flat portion of the site.  The project has applied for a tree removal permit for the trees that will be affected by the development and, as a requirement of that permit, will be required to plant 52 replacement trees to compensate for the 19 that will be removed.  An additional 23 existing trees will remain on the site intact. 

4. That if situated on a hill, the design and massing of the proposed building relates to the grade of the hill.  

As described above, the project will be constructed primarily on the flat portion of the site and on part of the site that beings to slope upwards.  No construction will occur on the steepest part of the slope of the site.  The design and massing of the proposed building relates to this grade by reducing the height as the slope begins to increase.  The proposed building retains up to a 44-foot setback from the steepest portion of the site.  

5. That the proposed design conforms in all significant respects with the Oakland Comprehensive Plan and with any applicable district plan or development control map which has been adopted by the City Council.  
See response 5, Conditional Use Permit Findings above.

Section 17.148.050 (Minor Variance Criteria)

1. That strict compliance with the specified regulation would result in practical difficulty or unnecessary hardship inconsistent with the purposes of the zoning regulations, due to unique physical or topographic circumstances or conditions of design; or, as an alternative in the case of a minor variance, that such strict compliance would preclude an effective design solution improving livability, operational efficiency, or appearance.

Strict compliance with the rear and side setback requirements and loading zone requirements would preclude an effective design solution that balances the City’s desired density for this site (pursuant to the General Plan policies outlined earlier in this report) with a project design that is in character with the neighborhood.  For instance, the applicant could achieve the required rear setbacks by designing a “wedding cake” building in which each floor of the building is setback an additional amount of feet from the story below it.  However there is no precedence for this design in the surrounding neighborhood.  In addition, staff finds that such a design would distract from the restored historic showroom building because it would present a “busier” and more complicated built structure behind the showroom.  In addition, maintaining the required rear setback would require locating the majority of the height of the project closer to the showroom, which would again detract from, and overshadow the restored showroom.  The decision to place one of the project’s common open spaces behind the historic showroom to create a visual separation between the new structure and the showroom requires the project to be built closer to its rear setback at the corner of the lost at Harrison Street and the Vernon Terrace steps.  Maintaining the required side setback would also preclude an effective design solution given the historic significance of the site. As a historic mitigation to the loss of the Harrison Street auto shed, the applicant is proposing to build the new Harrison Street building to the property line to maintain the strong street edge that the current building on the site, built to the property line, creates. Both staff and the historic architect on the design team concur with this design approach.

Including the required second loading berth would negatively impact the operational efficiency of the site, and could create conflicts between the project and the surrounding residential neighborhoods. The site sits on one major arterial and two residential streets.  The proposed on-site loading berth is accessed off Harrison Street, and sits in the entrance to the parking garage.  Adding another loading berth off of Vernon Street or Bay Place would encourage truck travel on residential streets and could create circulation conflicts on Vernon Street where site distances travelling down Vernon Street to Bay Place are already limited.  In addition, the City's Traffic Engineering Division has indicated support for an on-street loading zone to serve the project, thereby creating two loading areas for the project.  The EIR therefore proposes and analyzes several locations for an on-street loading zone (see pages IV-1 through IV-3 of the Final EIR and pages IV.B-33 and IV.B-34 of the Draft EIR).  The Traffic Engineering Division has requested that the project applicant submit a formal request for an on-street loading zone once the project has been constructed, as is standard City practice.  The Traffic Engineering Division will make a decision on the location of an on-street loading zone based on its own analysis and the analysis contained in the EIR.  

2. That strict compliance with the regulations would deprive the applicant of privileges enjoyed by owners of similarly zoned property; or, as an alternative in the case of a minor variance, that such strict compliance would preclude an effective design solution fulfilling the basic intent of the applicable regulation.

Strict compliance with the required setbacks would result in a loss of residential density otherwise allowed within the site’s zoning and General Plan classifications, the applicable regulations for this site. Indeed, the General Plan allows more density on the project site than is currently being proposed; the General Plan permits 357 housing units on this site while the current project is proposing 176 units. In addition, strict compliance with the setback regulations would not result in an effective design solution as described above. Similarly, adding a second loading berth on-site would create operational conflicts and therefore would not fulfill the basic intent of the loading regulations.  As described above, a second on-street loading zone will likely be dedicated to the project.  In addition, the applicant is required to implement a loading management plan to ensure the most efficient use of the on-site and on-street loading zones.  Use of the loading zone will be coordinated through a property manager.  This management plan will help fulfill the basic intent of the loading zone requirements.  

3. That the variance, if granted, will not adversely affect the character, livability, or appropriate development of abutting properties or the surrounding area, and will not be detrimental to the public welfare or contrary to adopted plans or development policy.

The minor setback variance will not adversely affect the character livability, or appropriate development of abutting properties or the surrounding area.  Granting of the variance will ensure that the design of the project is compatible with the architectural character of the area.  If the variance is not granted, the project would need to have upper story setbacks, which is wholly inconsistent with the surrounding architecture.  In addition, the site is surrounded by roadways on three sides, minimizing the impact of the development on abutting properties.   Indeed, the granting of the variance allows the project the meet the General Plan policies for the site, which call for high-density, mixed-use residential development.  Similarly, the granting of the minor variance related to the loading berth will improve the livability of the area by limiting truck loading to a berth on Harrison Street, thereby reducing truck travel on Vernon Street, a residential street.

4. That the variance will not constitute a grant of special privilege inconsistent with limitations imposed on similarly zoned properties or inconsistent with the purposes of the zoning regulations.  

The granting of the proposed minor variances will not constitute a granting of special privilege nor will the granting of the variance be inconsistent with the purposes of the zoning regulations.  The General Plan policies and zoning for this site and the surrounding area calls for high density, mixed-use housing.  The setback variance allows the project to achieve this policy goal without creating a design that is inconsistent with the surrounding architectural character.  Similarly, the granting of a minor variance of the loading berths will ensure that the proposed project does not have an adverse impact on the surrounding neighborhood.  Supplying a second loading berth would create undue truck traffic on a residential street, which is contrary to the purpose of the zoning regulation.  
Findings Pursuant to State Government Code Section 65589.5 (j)

As a separate and independent basis, pursuant to Government Code section 65589.5(j), the Planning Commission finds that the proposed housing development cannot be disapproved nor its proposed density of 176 units reduced because:

(a) The project is consistent with the general plan and zoning regulations; and

(b) There is no specific, adverse impact upon the public health or safety as a result of the project.
According the Section 65589.5 (j), if a project is consistent with a City’s General Plan and zoning ordinance, and does not present a threat to public health and safety at its current density, a lower density project can not be considered as a feasible alternative.  Thus, it is not legally feasible to reduce the density of a residential project pursuant to Government Code Section 65589.5 (j).  As described elsewhere in this report, the proposed project is consistent with the City General Plan and zoning ordinance (pursuant to the granting of a minor variance) and there is no specific, adverse impact on the public’s health and safety as a result of the project.  As defined by the statute, a “’specific, adverse impact’ means a significant, quantifiable, direct and unavoidable impact, based upon objective, identified written public health or safety standards, policies or conditions as they existed on the date the application was deemed complete.”   

Findings Pursuant to Policy 3.5 of the Historic Preservation Element of the Oakland General Plan 

Policy 3.5 of the Historic Preservation Element (“Historic Preservation and Discretionary Permit Approvals”) requires that for any project involving complete demolition of Potential Designated Historic Properties requiring discretionary City permits, the City must make one of the following three findings:

1. the design quality of the proposed project is at least equal to that of the original structure and is compatible with the character of the neighborhood; or 

2. the public benefits of the proposed project outweigh the benefit of retaining the original structure; or 

3. the existing design is undistinguished and does not warrant retention and the proposed design is compatible with the character of the neighborhood.
The design of the new construction is of a high quality, employing colors and materials that are reflect the architecture in the surrounding the neighborhood (Finding #1).  The building will incorporate brick veneer at its base, and 3-coat plaster above the pedestrian level.  The use of brick in the building, as well as the project’s window pattern and parapet roof reflect many of the larger historic apartment buildings in the area, including the Mayfair Apartments at 400 Perkins Street and the Graystone Apartments at 286 Lenox Avenue. In addition, the public benefits of the project outweigh the benefit of retaining the auto sheds (Finding #2). The project will include public improvements to mitigate for the loss of the three auto sheds.  The project applicant will design, fund and construct of a canopy-like gateway at the base of the public stairway leading from Harrison Street to Vernon Terrace, improving the appearance of this stairway.  In addition, the new project will add lighting to the public stairway, improving public safety.  The applicant will also dedicate financial resources towards historical interpretation materials at the project site, which will be available to the public.  The project also provides infill housing near transit, a key goal of the City’s General Plan.  Finally, the applicant is proposing a substantial investment in the historic rehabilitation of the showroom building, resulting in a detailed and high-quality restoration of the most distinguished portion of the historic resource and a distinct public benefit for the community.  The auto sheds are currently vacant, dilapidated and represent a blight on the neighborhood, while the new project will be of a design quality at least equal to the buildings proposed for demolition, will be compatible with the character of the neighborhood and will offer the public benefits outlined above.  Therefore both Findings 1 and Finding 2 above are met. 

Findings Pursuant to the California Environmental Quality Act Guidelines, Section 15090, et. sec.
Environmental Findings.  In certifying the Final EIR for the AvalonBay at Lake Merritt project, the City Planning Commission must make the following findings based on this staff report and the administrative record as a whole:

1. That the Draft EIR was prepared by the City of Oakland as the Lead Agency, was properly circulated for public review and comment for 30 days, was independently reviewed and analyzed by the Planning Commission, and reflects the independent judgment of the Planning Commission. 

2. That the Final EIR was independently reviewed and analyzed by the Planning Commission and reflects the independent judgement of the Planning Commission; that such independent judgment is based on substantial evidence in the record (even though there may be differences between or among the different sources of information and opinions offered in the documents, testimony, public comments and such responses that make up the Final EIR and the administrative record as a whole); that the Planning Commission recognizes that the Final EIR contains certain additions, clarifications, modifications or other revisions (as the result of the public review and comments on the Draft EIR, public agency responses to those comments, and refinements to the project design and off-street parking plan); but that such work does not present significant new information requiring re-circulation of the document; that such information, revisions and additional data do not include any new significant environmental impacts that would result from the development or from a new mitigation measure and that they do not reflect any substantial increase in the severity of an environmental impact, nor do they propose any additional feasible project alternative or mitigation measure considerably different from others previously analyzed that would clearly lessen the significant environmental impacts of the project; that the Planning Commission adopts the Final EIR and its findings and conclusions as its source of environmental information; and that the Final EIR is legally adequate and was completed in compliance with CEQA.

3. That the Final EIR identifies all potential significant adverse impacts and feasible mitigation measures that would reduce these impacts to a less-than-significant level; that all of the mitigation measures identified in the Draft and Final EIR and again in the Mitigation Monitoring Program will be adopted and implemented; and that one adverse significant and unavoidable impact related to historic resources was identified that could not be mitigated to a less-than-significant level (Impact E.2).  For this impact, a statement of overriding considerations will need to be adopted pursuant to CEQA Guidelines Section 15093.
4. That a reasonable range of alternatives to the project was identified in the FEIR, as follows:

a. No Project Alternative

b. Full Preservation Alternative, Variant One - Reuse of Showroom and the shed for commercial use (office and /or retail)

c. Full Preservation Alternative, Variant Two - Reuse of Showroom and the shed for auto related use.

d. Full Preservation Alternative, Variant Three - Reuse of Showroom and the shed for retail and office use, and providing the same density in a residential tower of approximately 21 stories.

e. Full Preservation Alternative, Variant Four -  Reuse of Showroom and the shed for retail and office use, and providing a residential development similar in height to the proposed project, resulting in 45 units.

f. Reduced Density Alternative - This alternative would have a lower residential density: 144 units rather than the proposed 176  units

g. Offsite Alternative

As presented in Chapter V of the Draft EIR, the Alternatives were described and compared with each other and existing conditions. The environmentally superior alternative was identified as Variants One and Two of Alternative Two.  The alternatives listed above were rejected for the reasons outlined below.  Each individual reason presented constitutes a separate and independent basis to reject the project alternative as being infeasible, and, when the reasons are viewed collectively, provide an overall basis for rejecting the alternative as being infeasible .

The No Project Alternative would not result in any environmentally adverse impacts.  However, the implementation of this project would not meet any of the City or applicant’s objectives in the Oakland General Plan, as outlined previously in this staff report.  Nor would it meet any of the applicant’s basic project objectives as detailed at page III-1 of the Draft EIR.  This alternative would also result in maintaining the blighted, vacant, underused parcel as it exists, thus increasing the likelihood of increased blight and nuisance over time as the buildings continue to deteriorate. Further, the No Project Alternative would not result in the restoration of an important historic site in this part of Oakland, along with a new development that has been carefully designed to be compatible with the historic character and qualities of the showroom.  Finally, the proposed project meets the goals and objectives for both the City and the applicant and is the type of infill project that the City strongly encourages within the developed central downtown area of Oakland, consistent with the zoning requirements, historic preservation policies and density that applies to the site.

The Full Preservation Alternative, Variant One, reuse of Showroom and the shed for commercial use (office and /or retail).  This alternative was rejected because it would not meet the applicant’s basic objectives of building high density residential development and would not meet the City’s goals of creating high density housing that would help to revitalize this part of the central core area.  In addition, the project sponsor has indicated that AvalonBay is primarily a residential developer, and does not have expertise in dedicated office or retail projects.  Furthermore, according to the project sponsor, the cost of the land, development costs, construction costs, and current commercial rents, coupled with a decrease in demand, render a commercial or retail use economically infeasible. Thus, this alternative would fail to meet the project’s objectives of providing high quality housing and a sufficient return on investment to warrant moving forward with the project.
Full Preservation Alternative, Variant Two - Reuse of Showroom and the shed for auto related use. Similar to Variant One, this alternative was rejected because it would not meet the applicant’s basic objectives of building high density residential development and would not meet the City’s goals of creating high density housing that would help to revitalize this part of the central core area.  In addition, the project sponsor has indicated that AvalonBay is primarily a residential developer, and does not have any experience in developing auto-related uses. Furthermore, according to the project sponsor, the cost of the land, development costs, construction costs, and commercial rents render an auto related use economically infeasible. Modern standards for automobile related uses involve more on-site storage for cars and equipment than is available on the parcel.  Further, the current traffic patterns in the immediate area of the site on Bay Place, Vernon Terrace and Harrison may present circulation problems for an auto related use due to the high degree of trips in and out of the site generated by automobile activity as opposed to the lower level of trips for an essentially residential use.  In addition, an auto use that would not be as compatible with the residential uses directly behind the project site and across Vernon Street from the project. 

Full Preservation Alternative, Variant Three - Reuse of Showroom and the shed for retail and office use, and providing the same density in a residential tower of approximately 21 stories.  This alternative was rejected because a 21 story building would not be an appropriate or contextual design solution for the neighborhood. The Adam’s Point neighborhood is characterized by single family homes and mid-rise apartment buildings, typically not more than ten stories. Thus this project alternative is not suitable for the proposed site. Current construction estimates for high-rise construction (more than 75 feet high) involve major increases in overall project costs due to additional structural and life safety requirements. Thus, this alternative would  be financially infeasible.

Full Preservation Alternative, Variant Four -  Reuse of Showroom and the shed for retail and office use, and providing a residential development similar in height to the proposed project, resulting in 45 units.  This alternative was rejected because is not consistent with General Plan policies calling for high density residential development on this site and in close proximity to public transit.  Indeed, in order to promote high density housing in the area of the project, the General Plan would allow up to 357 housing units on this site.  Furthermore, the project applicant has indicated that it does not have expertise in primarily office and retail projects; its expertise is in high density residential infill development.  In addition, this alternative was rejected because it is not legally feasible to reduce the density of a residential project pursuant to Government Code Section 65589.5 (j).  According the Section 65589.5 (j), if a project is consistent with a City’s General Plan and zoning ordinance (as here), and does not present a threat to public health and safety at its current density (as here), a lower density project can not be considered as a feasible alternative. Finally, according to the project sponsor, the cost of the land, development costs, construction costs, and commercial rents render a primarily retail/office use at this location economically infeasible, especially with the significantly reduced residential density.

Reduced Density Alternative - 144 residential units rather than the proposed 176 units.  This alternative was rejected because it is not legally feasible to reduce the density of a residential project pursuant to Government Code Section 65589.5 (j).  According the Section 65589.5 (j), if a project is consistent with a City’s General Plan and zoning ordinance, and does not present a threat to public health and safety at its current density, a lower density project can not be considered as a feasible alternative.  In addition, this alternative would still have a significant, unavoidable impact on historic resources and is therefore not environmentally superior to the proposed project.

Offsite Alternative.  This alternative was rejected because the Cox Cadillac showroom and sheds would remain in their current blighted condition, continuing as a nuisance to the surrounding neighborhoods.  In addition, this alternative would not meet the project sponsor’s goal of rehabilitating an historic resource.  Furthermore, this alternative is infeasible because the project sponsor does not own or control another site in Oakland. It would therefore require the applicant to acquire the off-site parcel, sell the project site and undertake new planning, design and entitlement requirements for the new site all with additional expense and delay but without the benefit of meeting any project objectives.

5. That the AvalonBay at Lake Merritt project complies with CEQA; and that the Final EIR was presented to the Planning Commission, which reviewed and considered the information contained therein prior to acting on any of the development approvals for the AvalonBay at Lake Merritt project.

Based on the analysis and discussion contained in this staff report and the administrative record as a whole, staff believes that the above listed findings can be made to certify the Final EIR. 

Mitigation Monitoring. The monitoring and reporting of CEQA mitigation measures in connection with the project will be conducted in accordance with the attached Mitigation Monitoring Program (see page 44).  Adoption of this Program will constitute fulfillment of the CEQA monitoring and/or reporting requirement set forth in Section 21081.6 of CEQA. All proposed mitigation measures are capable of being fully implemented by the efforts of the City Oakland, the applicant or other identified public agencies of responsibility. 

CONDITIONS OF APPROVAL

AVALONBAY AT LAKE MERRITT PROJECT

Case File Numbers CMDV01-210, ER01-0001

STANDARD CONDITIONS:

1. Mitigation Measures

All mitigation measures identified in the EIR are included in the Mitigation Monitoring and Reporting Program (MMRP) which is incorporated herein by reference as conditions of approval of the project.   The MMRP, in certain instances, has been further refined and/or clarified by the following Conditions of Approval.  Thus, to the extent there is an inconsistency between the MMRP and the following conditions, the conditions shall govern.  The applicant shall be responsible for compliance with all mitigation measures adopted and with all Conditions of Approval set forth below at their sole cost and expense. The MMRP identifies the time frame and responsible party for implementation and monitoring for each mitigation measure.  Overall monitoring and compliance with the mitigation measures will be the responsibility of the Planning Department.
2. Approved Use. 

a.
Ongoing.

The project shall be constructed and operated in accordance with the authorized use as described in this staff report and in the plans prepared by MVE Architects, dated October 31, 2001 and by Muller/Caulfield Architects, dated November 26, 2001, and as amended by the following conditions.  Any additional uses other than those approved with this permit, as described in the project description, will require a separate application and approval.

3. Effective Date, Expiration, and Extensions

a.
Ongoing.

This permit shall become effective upon satisfactory compliance with these conditions.  This permit shall expire on December 5, 2003 unless actual construction or alteration, or actual commencement of the authorized activities in the case of a permit not involving construction or alteration, has begun under necessary permits by this date.  Upon written request and payment of appropriate fees submitted no later than the expiration date, the Zoning Administrator may grant a one-year extension of this date, with additional extensions subject to approval by the City Planning Commission.

4. Scope of This Approval; Major and Minor Changes

a.
Ongoing.

The project is approved pursuant to the Planning Code only and shall comply with all other applicable codes, requirements, regulations and guidelines, including but not limited to those imposed by the City’s Building Services Division and the City’s Fire Marshal. Minor changes to approved plans may be approved administratively by the Zoning Administrator; major changes shall be subject to review and approval by the City Planning Commission. 

5. Modification of Conditions or Revocation

a.
Ongoing.

The City Planning Commission reserves the right, after notice and public hearing, to alter Conditions of Approval or revoke this conditional use permit if it is found that the approved facility or use is violating any of the Conditions of Approval, any applicable codes, requirements, regulations or guidelines, or operates as or causes a public nuisance.

6. Recording of Conditions of Approval

a.
Prior to issuance of building permit or commencement of activity.
The applicant shall execute and record with the Alameda County Recorder’s Office a copy of these conditions of approval on a form approved by the Zoning Administrator.  Proof of recordation shall be provided to the Zoning Administrator.

7. Reproduction of Conditions on Building Plans

a.
Prior to issuance of building permit.
These conditions of approval, including the MMRP, shall be reproduced on page one of any plans submitted for a building permit for this project, except that MMRP measure which has been refined/clarified by a condition need not be reproduced.

8. Indemnification

a.
Ongoing.

The applicant shall defend, indemnify, and hold harmless the City of Oakland, the City of Oakland Redevelopment Agency, the Oakland City Planning Commission and their respective agents, officers, and employees from any claim, action, or proceeding (including legal costs and attorney’s fees) against the City of Oakland, Oakland Redevelopment Agency, Oakland City Planning Commission and their respective agents, officers or employees to attack, set aside, void or annul, an approval by the City of Oakland, the  Planning and Zoning Division, Oakland City Planning Commission, or City Council relating to this project. The City shall promptly notify the applicant of any claim, action or proceeding and the City shall cooperate fully in such defense. The City may elect, in its sole discretion, to participate in the defense of said claim, action, or proceeding.

9. Litter Control

a.
Prior to issuance of building permit.
A litter control plan that ensures that the premises and surrounding area are kept free of litter shall be submitted to and approved by the Zoning Administrator prior to application for a building permit.  The plan shall include, but not be limited to: 

· Distribution of proposed locations of litter receptacles on site and in the public right of way.

· A management schedule for keeping the premises and surrounding area free from litter originating from the operation of the commercial activities; and

· Daily sweeping and trash collection of the premises, sidewalk and gutter area within the commercial parking areas
10.  
Electrical Facilities.


a. 
Prior to installation.  

All electric and telephone facilities, fire alarm conduits, streetlight wiring, and similar facilities shall be placed underground.  Electric and telephone facilities shall be installed in accordance with standard specifications of the servicing utilities.  Street lighting and fire alarm facilities shall be installed in accordance with the standard specifications of the Building Services Department.

SPECIFIC PROJECT CONDITIONS

11. On-site parking management

a. Prior to issuance first occupancy permit and ongoing
The applicant shall implement a parking management plan to ensure that parking demand is met that includes at least the following transportation demand management measures: 

· Assigning only one parking space to each unit and restricting residents from leasing their spaces except at part of the parking management plan for the project.

· Informing residents that there is only primarily metered, time-limited parking on-street for several blocks around the project location, and indicate that they are therefore discouraged from owning multiple automobiles.

· Providing current transit information to residents, either by direct delivery (e.g., via U.S. Mail) or at a convenient location, such as a kiosk near the elevators.

· Providing commercial tenants and housing residents with specific information about transit. To provide information about transit, the building management and/or on-site security staff should maintain a reasonable supply of current AC Transit, BART, and ferry schedules. Additionally, at least once per year, perhaps as part of normal correspondence between management and lessees, the building management should reiterate its recommendation for tenants to take transit to the site. 

· Pursuant to the recommended mitigation measure B.4 in the Final EIR (see page II-7 of the FEIR), the following parking management plan shall apply to this project:

The project sponsor shall establish an on-site parking management plan (subject to review and approval by the City), which would allow residents and the users of the project’s commercial spaces to share on-site parking spaces through the designation of assigned spaces for residents and unassigned spaces for residents and users of the commercial spaces.  The goal of the plan would be to accommodate project-generated parking demand off-site, or within reasonable walking distance of the project site.  The number of parking spaces in the assigned and unassigned (“shared”) pool would be set on the basis of the following factors:

· The type of commercial uses with the project and the resulting parking demand; and

· The patterns of usage of on-site parking spaces (by residents and users of the project’s commercial spaces) throughout the day.

12. Bicycle Parking

a. Prior to issuance of first occupancy permit.

The Project shall provide 22 bicycle parking spaces on-site, in accordance with the Oakland Bicycle Master Plan.  In addition, the applicant shall place additional bike parking spaces located within one block of the project as deemed necessary by the Director of Planning and Zoning.  Applicant shall pay for the cost and installation of any bicycle racks in the public right of way intended to serve the project.

13. Construction Management Plan

a.
Prior to issuance of a building permit. 

Prior to the start of construction or demolition, the Project sponsor shall develop a construction management plan (which ensures, to the maximum feasible extent, that impacts to pedestrians, bicyclists, motorists, and neighbors are minimized) for review and approval by the City Traffic Engineering Division. The plan shall, at a minimum, include the following:

· Provisions for either on-site or nearby parking for construction workers;

· Off-site parking of construction vehicles;
· Traffic control plan identifying traffic re-routing, detours and main truck routes and noticing of such;

· A temporary construction fence around the property to prevent vandalism, and school children and other non-authorized persons from accessing the site;

· Defined construction staging areas on and surrounding the site, including any projected street or sidewalk closures;

· Main ingress and egress routes for construction equipment, vehicles and materials, particularly during demolition;

· A pre-construction meeting, at least 30 days before the start of construction, specifically with Westlake Middle School to notify the school in advance of construction activities and timeframes;

· Provision of a pedestrian management plan, including the dedication of safe pedestrian pathways along the site;

· Provision of adequate notification procedures for any road closures, including the following minimum requirements: 1. Posting of street signs at least 72 hours in advance of the closure and 2. Notification of adjacent residents and businesses or other facilities within 300 feet of the site through a mailed notice (72 hours minimum prior to closure) or dropped notice (48 hours prior to closure);

· Construction noise measures as set forth in Condition of Approval #20;

· The following requirements and standards apply if Saturday construction or construction not within the standard weekday time frame is requested by the applicant:  

a. Saturday hours may be permitted on a routine basis once the building is closed in, including doors and windows, subject to the prior approval of the Building Official and the Planning Director.  Construction activity shall be limited to interior work only, and hours shall be limited to 9:00 am to 5:00 pm.  

b. In the event of an extraordinary construction activity, such as the need for a continuous concrete pour, Saturday construction hours may be allowed for exterior work, subject to approval by the Building and Planning Departments and the condition set forth in sub-section d below.

c. No construction is permitted on Sunday.

d. Prior to allowing construction during Saturdays or outside of standard weekday time frames, the applicant shall:

1.  Notify the Building and Planning Department regarding dates, duration and why this work is required.  The applicant shall also notify adjacent property owners and residents about the proposed construction activity, along with information about an on-site complaint manager and telephone numbers for reaching the complaint manager during the weekend and off-hours.

2. Establish a deposit account with the Building Department to fund a special, on-call inspector who shall be available during those construction hours being requested.

14. Hazardous and Toxic Substances

a.
Prior to issuance of building permits for construction or demolition
Prior to the issuance of permits for new construction, all applicable documentation, plans, and approvals from the Regional Water Quality Control Board, the Alameda County Public Health Department, the City of Oakland Fire Department, and other appropriate regulatory agencies regarding remediation of the contaminated soil and groundwater identified on the site shall be submitted to the Planning and Zoning Division.  The documentation shall demonstrate that each agency with jurisdiction is satisfied that all applicable standards and regulations have been met for the construction and site work to be undertaken pursuant to the permit.

b. Prior to issuance of demolition permit
Written documentation that all asbestos containing materials (ACMs) have been removed from the site prior to the start of any demolition activities shall be submitted to the Planning and Zoning Division. The removal of ACMs shall be conducted by a licensed asbestos abatement firm in accordance with the BAAQMD’s Regulation 11, Rule 2.

15.
Lighting Plan.

a.  
Prior to issuance of the final Certificate of Occupancy.
The applicant shall submit a lighting plan for review and approval by the Director of City Planning, with referral to other departments or divisions as appropriate.  The plan shall include the design and location of all lighting fixtures or standards. The plan shall utilize lighting fixtures that prevent unnecessary glare and prevent light and glare on adjacent properties. The plan shall not include dramatic lighting beyond what is required for the safety and security of residents and pedestrians and to attractively light pedestrian amenities. Generally, lights shall be cast down, not up to protect dark sky facilities such as the Chabot Observatory.

16.
Landscaping Plan.

a.
Prior to issuance of building permit.
The applicant shall prepare a final detailed landscaping plan for the project and shall submit such plans to the Director of City Planning for review and approval prior to the issuance of building permits.  Landscaping shall be used to screen any and all utility meters from view from any public right-of-way, and all landscaping identified on the detailed on-site landscaping plan shall be installed with irrigation and permanently maintained in a neat, safe and healthy condition.
17. 
Cultural Resources

a. Prior to issuance of any grading permits and throughout construction

In accordance with CEQA Guidelines Section 15064.5, should previously unidentified cultural resources be discovered during construction, the project sponsor is required to cease work in the immediate area until such time as a qualified archaeologist, and the City of Oakland, can assess the significance of the find and make mitigation recommendations, if warranted. To achieve this goal, the contractor shall instruct the construction personnel on the project as to the potential for discovery of cultural or human remains.  The contractor shall ensure that all construction personnel understands the need for proper and timely reporting of such finds, and the consequences of any failure to report them. Any recommendations of the qualified archeologist shall be implemented prior to resumption of work in the affected area.
18. 
Waste Diversion and Recycling

a. Prior to issuance of a building or demolition permits

In order to avoid an adverse effect on achievement of the City's waste diversion goal the proposed project shall implement the following measures:

· Prior to issuance of building permits, the project sponsor shall submit a "Waste Reduction and Recycling Plan" and a plan to divert 50 percent of the construction waste generated by the project from landfill disposal for review and approval by the Public Works Agency; and

· Prior to issuance of building permits, the project sponsor shall submit a plan to divert 50 percent of the solid waste generated by operation of the project for review and approval by the Public Works Agency;
· For more information and assistance contact the City of Oakland Environmental Services Division of Public Works at (510) 238-7073.
19. 
Construction dust mitigation measures

a. Throughout construction period

· Water all active construction areas at least twice daily.

· Watering or covering of stockpiles of debris, soil, sand or other materials that can be blown by the wind.

· Cover all trucks hauling soil, sand, and other loose materials or require all trucks to maintain at least two feet of freeboard.

· Sweep daily (preferably with water sweepers) all paved access road, parking areas and staging areas at construction sites.

· Sweep streets daily (preferably with water sweepers) if visible soil material is carried onto adjacent public streets.
During demolition, the following practices should be required:

· Dust-proof chutes should be used for loading construction debris onto trucks.

· Watering should be used to control dust generation during demolition of structures and break-up of pavement.

· Cover all trucks hauling demolition debris from the site.
20.  Construction Noise Conditions

a. Throughout construction period

· The applicant shall post signs at the construction site that include permitted construction days and hours, a day and evening contact number for the job site and a day and evening contact number for the City in the event of problems or complaints.

· The applicant shall designate an on-site complaint and enforcement manager to respond to and track complaints.

· The applicant shall hold a pre-construction meeting with the job inspectors and the general contractor/on-site project manager, to confirm that noise mitigation measures and practices are completed prior to the issuance of a building permit (including construction hours, neighborhood notification, posted signs, etc.)

· The applicant shall limit construction to 7:00 am to 7:00 pm, Monday through Friday.     Saturday construction hours and any other construction activity outside of the standard work hours of 7:00 am to 7:00 pm Monday through Friday shall be regulated as set forth in Condition of Approval #13.

· Equipment and trucks used for project construction shall utilize the best available noise control techniques (e.g., improved mufflers, equipment redesign, use of intake silencers, ducts, engine enclosures, and acoustically attenuating shields or shrouds, wherever feasible).
· Impact tools (e.g., jack hammers, pavement breakers, and rock drills) used for project construction shall be hydraulically or electrically powered wherever possible to avoid noise associated with compressed-air exhaust from pneumatically powered tools.  However, where use of pneumatic tools is unavoidable, an exhaust muffler on the compressed-air exhaust shall be used; this muffler can lower noise levels from the exhaust by up to about 10 dBA.  External jackets on the tools themselves shall be used where feasible, which could achieve a reduction of 5 dBA.  Quieter procedures shall be used, such as drills rather than impact equipment, whenever feasible.
b. Prior to pile driving or other extreme noise generating activity
In the event that piling driving or other extreme noise generating activity is necessary at the project site, the following conditions shall be implemented prior to the commencement of any such activities :  

· Pile driving or other extreme noise generating activity (90 dBA or above) shall be limited to 8:00 am to 4:00 pm, Monday through Friday, with no pile driving or other extreme noise generating activity permitted between 12:30 and 1:30 pm., or other mid-day hour as established and noticed.  No pile driving or other extreme noise generating activity is permitted on Sundays and holidays.  Pile driving on Saturdays will be evaluated on a case by case basis, with criteria including the proximity of residential uses and a survey of residents and businesses preferences for whether Saturday activity is acceptable if the overall duration of the pile driving is shortened.

· A site-specific set of noise attenuation measures, as directed by a qualified acoustical consultant, to decrease the noise impacts to the greatest extent feasible (e.g., shrouds, noise insulation blankets, etc.) is required and shall be submitted to the Director of Planning and Zoning for review and approval. The definition of “feasible” will be based upon the definition as set forth in the California Environmental Quality Act (CEQA) Guidelines Section 15364 (“Feasible” means capable of being accomplished in a successful manner within a reasonable period of time, taking into account economic, environmental, legal, social and technological factors).  This feasibility analysis must also include an examination and analysis of the trade-offs of using certain mitigation measures. 

c. Throughout demolition and construction period

All stationary noise sources, to the greatest extent practical, should be located as far away as possible from sensitive receptors, (i.e., residential uses)

21. Project Noise Requirement

a. Prior to receiving first occupancy permit

The applicant shall implement acoustical techniques in compliance with Title 24 to ensure that noise levels in interior habitable spaces remain at or below 45 CNEL with all doors and windows closed.
22. Public Improvements
a. Prior to issuance of building permit for the structure

The applicant shall submit public improvement plans that meet City specifications for modifications, repairs, and improvements to curbs, gutters, street trees, and sidewalks made necessary by the project.

b. Prior to receiving first occupancy permit

The applicant shall pay for and install all modifications, repairs, and improvements to curbs, gutters, street trees, and sidewalks made necessary by the project.

23. Participation on the Oakland Car-Sharing Program

a. Prior to receiving first occupancy permit

The project applicant will designate one or two parking stalls within the garage of the project to be fully dedicated to a Oakland CarShare vehicle.  These stalls must be accessible by any member of the Oakland CarShare program, whether the member is a resident of the project or not.   The applicant will work with the City’s Transportation Planner in the Planning and Zoning Division of CEDA on the implementation and operation of these stalls.  

24. Applicant support of landmark designation of showroom building

a. ongoing

The applicant shall support the landmark designation of the Don Lee Cox Cadillac Showroom, if such landmarking is so recommended by the Planning Commission to the Oakland City Council.   Any landmark designation action will take place following Planning Commission action on this application.  

25. Final Design Review

a. Prior to receiving building permit

The final project design, including, without limitation, all exterior design details, window types, proposed signs, and the final selection of exterior materials, colors and textures shall be submitted to and approved by the Director of City Planning, or his or her designee.  Specifically, this submittal shall include a description of the final design plan for the ground-floor elevations including specifications regarding materials, specifications for any planters and awnings used at the ground floor level and any other pedestrian level design details.  The final design plan must also show window details, including a required four inch recess for street-facing, exterior façade windows. 

26. Tree Removal Permit


a. Prior to receiving building permit
The applicant must secure a tree removal permit, and abide by the conditions of that permit, prior to removal of any trees on the project site.

MITIGATION MONITORING AND REPORTING PROGRAM

CASE FILE NO. ER01-0001

AVALONBAY AT LAKE MERRITT PROJECT

B. Traffic, Circulation and Parking

IMPACT B.7:  The project would create an additional driveway for site access and provide on‑site parking and loading that would generate vehicle circulation on the project site.  This would be a significant but mitigable impact.

Mitigation Measure B.7a:  The Vernon Street approach to its intersection with Bay Place shall be reconstructed to provide a more perpendicular alignment.  This reconfiguration would have the dual effect of (1) slowing the speed at which drivers make a left turn from Bay Place to Vernon Street and (2) increasing the available sight distance (and related response/reaction time for drivers) at the project’s lower driveway on Vernon Street.  Those improvements would allow left turns to be made into and out of the lower Vernon Street driveway.  The project sponsor would design and pay for design and construction of this improvement, subject to approval by the City’s Traffic Engineer (if this alternative were implemented).

Alternatively, access at the lower driveway shall be restricted (through turn prohibition signs) to right-turn in/ right-turn out access only.  To improve sight distance at project site driveways on Vernon Street, ten feet of parking space on the uphill side and three feet on the downhill side of each driveway shall be removed, and the curb painted red.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, and City of Oakland Public Works Agency, Traffic Engineering Division

Monitoring Timeframe:  Implementation of this measure shall be complete prior to the issuance of an occupancy permit for the project.

Mitigation Measure B.7b: The final location of the proposed on-street loading space shall be determined by the City’s Traffic Engineering Division of the Public Works Agency, based on a formal on-street loading zone request by the project sponsor to the City traffic engineer once the development project is completed, as is standard City procedure.  However, the loading zone shall be operated under the following conditions, restrictions and requirements:

· As part of the requirements for a loading zone, the project sponsor shall establish a loading management plan (subject to review and approval by the City), whereby use of the on-site and on-street loading spaces would be coordinated through the property manager to ensure the use of the on-site space is given first priority, and that the on-street space is used efficiently and safely to minimize impedance of traffic flow on Harrison Street.

· Truck loading in the on-street space shall be prohibited during peak traffic hours (i.e., 7:00 – 9:00 a.m. and 4:00 – 6:00 p.m.), and the space shall revert to a regular parking space at night.


· In addition, if deemed necessary by the City traffic engineer, Harrison Street shall be re-striped along the project frontage to provide an 11-foot-wide lane next to the center median (thereby increasing the width of the travel lane next to a parked truck to a minimum of 10 feet).

The loading management plan shall be monitored one year after the final occupancy of the project buildings to ensure that the loading demand for the project does not substantially affect traffic flow and traffic safety in the project area.  The monitoring study, and further recommendations (as needed) to ensure safe and efficient loading activity, shall be submitted for review and approval by the City. 

Monitoring Responsibility: City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, and City of Oakland Public Works Agency, Traffic Engineering Division

Monitoring Timeframe: Implementation of this measure shall be complete prior to the issuance of an occupancy permit for the project and monitored one year after the final occupancy of the project.

Implementation of these measures would reduce Impact B.7 to less-than-significant.

Impact B.9:  Project construction could result in temporary circulation impacts in the project vicinity. This would be a significant but mitigable impact.

Mitigation Measure B.9:  Prior to construction activity, the project sponsor shall submit a construction management plan for review and approval by the City’s Traffic Engineering Division.  This plan shall include, but is not limited to, the following items:

(
Identification of routes for the movements of construction vehicles that would minimize the impacts on vehicular traffic circulation in the area;

· Staging of the movements of construction materials and equipment so as not to hinder the general flow of traffic in the immediate vicinity of the project site;

(
Identification of areas required for encroachment within the public right-of-way;
(
Accommodation of on-site placement of construction equipment and construction vehicles;

(
Provision of off-street parking for construction workers’ vehicles that cannot be accommodated on-site;

· Posting of signs at the construction site that include permitted construction days and hours, a day and evening contact number for the job site, and a day and evening contact number for the City of Oakland in the event of problems;

(
Designation of an on-site complaint and enforcement manager to respond to and track complaints;

(   Provision of adequate notification procedures for any road closures, including the following minimum requirements:

1. Posting of street signs at least 72 hours in advance of the closure;

2. Notification of adjacent residents and businesses or other facilities within 300 feet of the site through a mailed notice (72 hours minimum prior) or dropped notice (48 hours prior) to closure. 

· Provision of a pedestrian management plan, including the dedication of safe pedestrian pathways along the site.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, and Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Implementation of these measures would reduce Impact B.9 to less-than-significant.

C. Air Quality

Impact C.2:  Construction activities associated with demolition, renovation, and new construction would generate short-term emissions of criteria pollutants, including suspended and inhalable particulate matter and equipment exhaust emissions. This would be a significant but mitigable impact.

Mitigation Measure C.2:  During construction, the project sponsor shall require the construction contractor to implement BAAQMD’s basic dust control procedures for sites smaller than four acres, such as the project site, to maintain construction-related impacts at acceptable levels.  Elements of the dust abatement program shall include, but not be limited to, the following:

· Water all active construction areas at least twice daily.  Watering should be sufficient to prevent airborne dust from leaving the site.  Increased watering frequency may be necessary whenever wind speeds exceed 15 miles per hour.  Reclaimed water should be used whenever possible.

· Cover all trucks hauling soil, sand, and other loose materials or require all trucks to maintain at least 2 feet of freeboard (i.e., the minimum required space between the top of the load and the top of the trailer).

· Cover all trucks hauling soil, sand, and other loose materials or require all trucks to maintain at least 2 feet of freeboard (i.e., the minimum required space between the top of the load and the top of the trailer).

· Sweep streets (with water sweepers using reclaimed water if possible) at the end of each day if visible soil material is carried onto adjacent paved roads.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Implementation of these measures would reduce Impact C.2 to less-than-significant.

IMPACT C.3:  Demolition activities during project construction could lead to short-term exposure to hazardous materials such as asbestos and lead-based paint. This would be a significant but mitigable impact.

Mitigation Measure C.3:  Demolition and disposal of any asbestos-containing building material shall take place in accordance with the procedures specified by Regulation 11, Rule 2 (Asbestos Demolition, Renovation, and Manufacturing) of BAAQMD’s regulations.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Implementation of these measures would reduce Impact C.3 to less-than-significant.

D. Noise

IMPACT D.1:  Construction activities would intermittently and temporarily generate noise levels above existing ambient levels in the project vicinity. This would be a significant but mitigable impact.

Mitigation Measure D.1a:  Standard construction activities shall be limited to between 7:00 a.m. and 7:00 p.m. Monday through Friday.  No construction activities shall be allowed on weekends until after the building is enclosed without prior authorization of the Building Services and Planning Divisions of the Community and Economic Development Agency. 

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur 30 days prior and throughout the duration of all construction and grading activities on the site.

Mitigation Measure D.1b:  To reduce daytime noise impacts due to construction, the City shall require construction contractors to implement the following measures:

· Signs shall be posted at the construction site that include permitted construction days and hours, a day and evening contact number for the job site, and a day and evening contact number for the City in the event of problems.

· An on-site complaint and enforcement manager shall be posted to respond to and track complaints.

· A preconstruction meeting shall be held with the job inspectors and the general contractor/on-site project manager to confirm that noise mitigation and practices are completed prior to the issuance of a building permit (including construction hours, neighborhood notification, posted signs, etc.).

· A pre-construction meeting shall be held, at least 30 days before the start of construction, specifically with Westlake Middle School to notify the school in advance of construction activities.

· Equipment and trucks used for project construction shall utilize the best available noise control techniques (e.g., improved mufflers, equipment redesign, use of intake silencers, ducts, engine enclosures, and acoustically attenuating shields or shrouds, wherever feasible).

· Impact tools (e.g., jack hammers, pavement breakers, and rock drills) used for project construction shall be hydraulically or electrically powered wherever possible to avoid noise associated with compressed-air exhaust from pneumatically powered tools.  However, where use of pneumatic tools is unavoidable, an exhaust muffler on the compressed-air exhaust shall be used; this muffler can lower noise levels from the exhaust by up to about 10 dBA.  External jackets on the tools themselves shall be used where feasible, which could achieve a reduction of 5 dBA.  Quieter procedures shall be used, such as drills rather than impact equipment, whenever feasible.

· Stationary noise sources shall be located as far from sensitive receptors as possible, and they shall be muffled and enclosed within temporary sheds, or insulation barriers or other measures shall be incorporated to the extent feasible.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Mitigation Measure D.1c:  For pile-driving and/or other extreme noise generating activities (greater than 90 dba) shall be limited to between 8:00 a.m. and 4:00 p.m., Monday through Friday, with no extreme noise-generating activity permitted between 12:30 and 1:30 p.m.  No construction activities shall be allowed on Saturdays, Sundays, or holidays.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Mitigation Measure D.1d:  To further mitigate potential construction noise impacts, a set of site-specific noise attenuation measures shall be completed under the supervision of a qualified acoustical consultant.  This plan shall be submitted for review and approval by the City to ensure that maximum feasible noise attenuation is achieved.  These attenuation measures shall include as many of the following control strategies as feasible and shall be implemented prior to any required pile-driving activities:

· Implement “quiet” pile-driving technology, where feasible, in consideration of geotechnical and structural requirements and conditions;

· Erect temporary plywood noise barriers around the entire construction site;

· Utilize noise control blankets on the building structure as it is erected to reduce noise emission from the site;

· Evaluate the feasibility of noise control at the receivers by temporarily improving the noise reduction capability of adjacent buildings; and

· Monitor the effectiveness of noise attenuation measures by taking noise measurements.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Mitigation Measure D.1e: A process with the following components shall be established for responding to and tracking complaints pertaining to pile-driving construction noise:

· A procedure for notifying City Building Division staff and Oakland Police Department;

· A list of telephone numbers (during regular construction hours and off-hours);

· A plan for posting signs on-site pertaining to complaint procedures and who to notify in the event of a problem;

· Designation of a construction complaint manager for the project; and

· Notification of neighbors within 300 feet of the project construction area at least 30 days in advance of pile-driving activities.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall occur throughout the duration of all construction and grading activities on the site.

Implementation of these measures would reduce Impact D.1 to less-than-significant.

E. Historic Resources

IMPACT E.1:  The proposed project would rehabilitate the historic auto showroom.  This is a significant but mitigable impact. 

Mitigation Measure.  E.1:  Final building permit plans and specifications for the auto showroom shall be reviewed and confirmed to be in conformance with the Secretary of Interior’s Standards for Rehabilitation by a qualified historic architect identified by the City of Oakland.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, Oakland Cultural Heritage Survey (OCHS) and CEDA, Building Services Division.

Monitoring Timeframe:  Implementation will occur  prior to the issuance of any building permits for the restoration of the auto showroom.  

Implementation of these measures would reduce Impact E.1to less-than-significant.

IMPACT E.2:  The proposed project would demolish the Harrison Street shed and two contributing, historic automobile service sheds to the north of the showroom building.  This would be a significant and unavoidable impact. 

Mitigation Measure E.2a: Based on the recommendation of the Landmarks Preservation Advisory Board, the applicant shall contribute funds to the City in the amount equal to the cost of salvaging the truss system and steel windows and storing it securely for a minimum period of 90 days, in lieu of salvaging and reusing the materials.  These funds shall be used to fund historical interpretation materials and programs for the sites.  The materials could include a publicly accessible plaque, tour materials, exhibits or sculptures that document the history of the site. The amount of the donation should be equal to what it would cost the project sponsor to salvage, store, and fund a new user for these materials.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, Oakland Cultural Heritage Survey (OCHS) and CEDA, Building Services Division.

Monitoring Timeframe:  Implementation of this measure shall begin once the project applicant requests a demolition permit for the three sheds from the Building Services Division.

Mitigation Measure E.2b:  The shed structures shall be documented according to the standards of the Historic American Building Survey (HABS) and made available to the Oakland Public Library, California Historic Society, and other interested historic groups.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, Oakland Cultural Heritage Survey (OCHS).

Monitoring Timeframe:  Implementation of this measure shall begin at least 30 days prior to when the project applicant requests a demolition permit for the three sheds from the Building Services Division.

Mitigation Measure E.2c:  A canopy shall be constructed for the Harrison Street steps, and such design will be sensitive to the history of the site itself.  The design will use the existing car stop at the intersection of Oakland Avenue and Perkins Alley as a design reference.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, Major Projects Division.

Monitoring Timeframe:  Implementation of this measure shall be ongoing during the construction period.

Following implementation of the above mitigation measures, Impact E.2 will continue to be significant and unavoidable.

G. Hazardous Materials

IMPACT G.1:  Residual levels of petroleum-impacted soil and groundwater remain at the site as a result of past petroleum storage and automotive repair activities at the former Cox Cadillac Auto Showroom.  Soil and groundwater containing elevated concentrations of hydrocarbons (above regulatory action levels set by the LOP) could be encountered during project construction.  These petroleum-impacted soils and groundwater could pose a hazard to construction workers if encountered during construction, and possibly to future residents if not properly assessed and removed.  This is a significant but mitigable impact.

Mitigation Measure G.1a: Prior to obtaining necessary building permits or commencing construction activities, the project applicant shall consult the Alameda County Health Department and/or other applicable regulator/agencies regarding the potential residual petroleum-impacted soil and groundwater related to the former USTs, and shall implement the measures as required by the agency with jurisdiction.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Engineering Services Division; Alameda County Department of Environmental Health and/or Regional Water Quality Control Board; City of Oakland Emergency Services Agency

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site. 

Mitigation Measure G.1b:  An environmental site health and safety plan shall be created to address worker safety hazards that may arise during construction activities.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Engineering Services Division; Alameda County Health Department of Environmental Health and/or Regional Water Quality Control Board; City of Oakland Emergency Services Agency

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

Mitigation Measure G.1c:  The project applicant shall comply with all applicable regulatory agency requirements, including those set forth by Alameda County and the California DTSC regulations regarding the storage and transportation of hydrocarbon-impacted soil and groundwater.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Engineering Services Division; Alameda County Health Department of Environmental Health and/or Regional Water Quality Control Board.

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

Implementation of these measures would reduce Impact G.1to less-than-significant.

IMPACT G.2:  Demolition or renovation of the existing structures could expose construction workers and the public to lead-based paint and asbestos.  This is a significant but mitigable impact.

Mitigation Measure G.2a:  The health and safety plan described above in Measure G.1b shall apply to potential lead-based paint risks present during construction.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Bay Area Air Quality Management District (BAAQMD); Alameda County Health Department of Environmental Health; California Occupational, Safety and Health (CAL-OSHA).

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

Mitigation MeasureG.2b:   A lead-based paint abatement plan containing the following elements shall be implemented:

· Acquisition of necessary approvals from the City of Oakland or the Alameda County Environmental Health Department for specifications or commencement of abatement activities.

· Preparation of a site health and safety plan, as needed.

· Containment of all work areas to prohibit off-site migration of paint chip debris.

· Removal of all peeling and stratified lead-based paint on building surfaces and on non-building surfaces to the degree necessary to safely and properly complete demolition activities according to recommendations of the survey.  The demolition contractor shall be responsible for the proper containment and disposal of intact lead-based paint on all equipment to be cut and/or removed during the demolition.

· Provision of on-site air monitoring during all abatement activities and background monitoring to ensure no contamination of work areas or adjacent properties.

· Cleanup and/or HEPA of vacuum paint chips.

· Collection, segregation, and profiling of waste for disposal determination.

· Providing for appropriate disposal of all waste.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Bay Area Air Quality Management District (BAAQMD); Alameda County Health Department of Environmental Health; California Occupational, Safety and Health (CAL-OSHA).

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

Mitigation Measure G.2c:  Asbestos abatement shall be conducted prior to demolition or renovation of the existing buildings.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Bay Area Air Quality Management District (BAAQMD); Alameda County Health Department of Environmental Health; California Occupational, Safety and Health (CAL-OSHA).

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

Implementation of these measures would reduce Impact G.2 to less-than-significant.

H. Tree Resources

IMPACT H.1:  The project could result in the removal and/or loss of coast live oak, which is a protected tree per the Oakland Tree Ordinance.  This is a significant but mitigable impact.

Mitigation Measure H.1:  The project sponsor shall apply for and obtain a tree removal permit and shall also design and implement a tree protection plan, subject to review and approval of the Office of Parks and Recreation, to replace and preserve protected trees on the project site and immediately adjacent to Harrison Street.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Life Enrichment Agency, Office of Parks and Recreation, Tree Division.  

Monitoring Timeframe:  Implementation will occur  prior the issuance of a building permit for the project.  

Implementation of these measures would reduce Impact H.1 to less-than-significant.

Mitigation Measures from the Initial Study for Avalon Bay at Lake Merritt Project 

IV. BIOLOGICAL RESOURCES

If there is any removal or replacement of a protected tree:

· All debris created as a result of any tree removal work shall be removed by the applicant from the property within two weeks of debris creation, and such debris shall be properly disposed of by the applicant in accordance with all applicable laws, ordinances, and regulations.

· Replacement plantings shall be required in order to prevent excessive loss of shade, erosion control, groundwater replenishment, visual screening and wildlife habitat in accordance with criteria specified in the Oakland Tree Ordinance.

For protected trees retained on site:

· Before the start of any cleaning, excavation, construction or other work on the site, every protected tree shall be securely fenced off at a distance from the base of the tree to be determined by the Tree Reviewer.  (Fencing could be placed at the dripline or greater).  Such fences shall remain in place for duration of all such work and all trees to be removed shall be clearly marked.  A scheme shall be established for the removal and disposal of logs, brush, earth and other debris which will avoid injury to any protected tree.

· Where proposed development or other site work is to encroach upon the protected perimeter of any protected tree, special measures shall be incorporated to allow the roots to breathe and obtain water and nutrients (e.g., use of hand equipment for trenching).  Any excavation, cutting, filing, or compaction of the existing ground surface within the protected perimeter shall be minimized.  No change in existing ground level shall occur within a distance to be determined by the Tree Reviewer from the base of any protected tree at any time.  No burning or use of equipment with an open flame shall occur near or within the protected perimeter of any protected tree.

· No storage or dumping of oil, gas, chemicals, or other substances that may be harmful to trees shall occur within the distance to be determined by the Tree Reviewer from the base of any protected trees, or any other location on the site from which such substances might enter the protected perimeter.  No heavy construction equipment or construction materials shall be operated or stored within a distance from the base of any protected trees to be determined by the Tree Reviewer.  Wires, ropes, or other devices shall not be attached to any protected tree, except as needed for support of the tree.  No sign, other than a tag showing the botanical classification, shall be attached to any protected tree.

· Periodically during construction, the leaves of protected trees shall be thoroughly sprayed with water to prevent buildup of dust and other pollution that would inhibit leaf transpiration.

· If any damage to a protected tree should occur during or as a result of work on the site, the applicant shall immediately notify the Office of Parks and Recreation of such damage.  if, in professional opinion of the Tree Reviewer, such tree cannot be preserved in a healthy state, the Tree Reviewer shall require replacement of any tree removed with another tree or trees on the same site deemed adequate by the Tree Reviewer to compensate for the loss of the tree that is removed.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Life Enrichment Agency, Office of Parks and Recreation, Tree Division.  

Monitoring Timeframe:  Implementation will occur  prior the issuance of a building permit for the project.  

V. CULTURAL RESOURCES
·  If archaeological or paleontological resources or human remains are discovered during the project   excavation or construction, the project sponsor shall ensure that excavation or construction work is halted and a qualified cultural resource consultant has evaluated the situation, who can assess the significance of the find and provide mitigation recommendations, if warranted.

·  Any identified cultural resources found shall be recorded on DPR 523 (historic properties) forms.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

VI. GEOLOGY AND SOILS
· The project applicant will be required to comply with the guidelines set by CDMG Special Publication 117.

· Construction operations, especially excavation and grading operations, shall be confined as much as possible to the dry season, in order to avoid erosion of disturbed soils; and

· Final project landscaping plans shall be submitted to the Planning Director for review and approval.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Planning and Zoning Division, Building Services Division

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.  A final landscaping plan shall be submitted prior to the issuance of the first building permit.

VIII. HYDROLOGY AND WATER QUALITY
· The project applicant shall obtain a discharge permit from East Bay Municipal Utilities District (EBMUD).

· The applicant shall be required to pay fees to compensate the City for the cost of any system upgrades required to accommodate increased runoff from the proposed project; and

· The applicant shall be required to grade unpaved areas to control surface drainage and redirect surface water away from areas of activity during excavation and construction; and

· The applicant shall be required to comply with provisions of the Clean Water Act, if applicable, with regard to preparing a storm water discharge plan.

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division, Engineering Services; City of Oakland, Public Works Agency; East Bay Municipal Utilities District 

Monitoring Timeframe:  Implementation will occur  for the duration of all construction and grading activities on site.

XVI. UTILITIES AND SERVICE SYSTEMS
· The project sponsor shall submit a plan which demonstrates a good faith effort to divert at least 50 percent of the solid waste generated by operation of the project from landfill disposal. 

Monitoring Responsibility:  City of Oakland, Community and Economic Development Agency (CEDA), Building Services Division; City of Oakland, Public Works Agency, Environmental Services Division 

Monitoring Timeframe:  Implementation will ongoing through the life of the project.
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� According to the Historic Preservation Element of the General Plan, a Class 2 Landmark are properties rated “B” by the Oakland Cultural Heritage Survey guidelines and which are on or appear eligible for the National Register of Historic Places; and properties rated “A” under the guidelines and which are not on and do not appear eligible for the National Register of Historic Places.
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				Aggregate Commercial Use		Parking Spaces Required Per Code		Variance Required? (Based on supply of 255 independent stalls)		Parking Space Shortfall from Code

		Scenario 1 (worst-case)

				9,200 sf food retail		46

				3,800 sf office		7		YES		<9>

				Total1		264

		Scenario 2

				All office (13,000 sf)		22		NO		no shortfall

				Total1		233

		Scenario 3

				3,800 sf office		6

				9,200 sf general retail		23		NO		no shortfall

				Total1		240

		Scenario 4

				4,600 sf food retail		23

				8,400 sf office		14		NO		no shortfall

				Total1		248

		Scenario 5

				4,600 sf general retail		12

				8,400 sf office		14		NO		no shortfall

				Total1		237

		Note		1 Total spaces includes residential parking requirement of 211 spaces (residential unts plus

				residential visitor parking: 176 spaces + 35 spaces)
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