Chair and Members of the Planning Commission
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November 13, 2001

RE:
Authority of the Chair of the Planning Commission to Appoint an Alternate Member to a Commission Standing Committee


Issue

May the Chair of the Planning Commission appoint an alternate member to Planning Commission standing committees?

Summary Conclusion

The Planning Commission is authorized by ordinance to create standing committees, subject to City Council approval.  So long as the City Council’s approval of any specific committee does not specifically address the issue of committee alternates, the Planning Commission has the inherent right to allow for the appointment of alternates to its committees provided that a quorum of the Commission is never present at and does not participate in a meeting of a committee not noticed as a meeting of the Commission.

Analysis


 Although there are no controlling cases or statutes, the California Attorney General has authored an advisory, non-binding opinion concerning the role of alternates in meetings of the Local Agency Formation Commission (LAFCO), and that opinion provides useful guidance and an analytical framework to be followed in this matter.  The Attorney General’s opinion (Opinion 98-1011, 1999) first notes “the parliamentary rule that ‘[e]very governmental body has an inherent right to regulate its own procedure subject to provisions of the constitution, statutes, charters or other controlling authority.’ (Mason, Manual of Legis. Proc. (Cal. State Printing Office 1975) pp. 30-31).“   Based on that rule, analysis of the question requires a search for any controlling statutes or ordinances that would prohibit the practice.  

The Attorney General’s LAFCO opinion first analyzes whether alternate members of a LAFCO may participate in the hearings and deliberations of the LAFCO even when the regular member is present.  The controlling statutes are the LAFCO enabling legislation itself (Cortese-Knox-Hertzberg) and the Brown Act.  It is important to note in passing that the Attorney General is untroubled by the practice of appointing alternates to the LAFCO, as permitted by Cortese-Knox-Hertzberg.  The lack of any concern for the practice of appointing alternates suggest that the appointment of an alternate, absent other issues, is not in and of itself offensive. 

The first specific issue addressed by the Attorney General was whether an alternate may sit with the LAFCO, even when the full board is present, and hear and deliberate but not vote on matters before the board.  The Attorney General concludes that no statute prohibits such attendance and notes that since the meetings are open and public, no harm is done by allowing such attendance since, if the alternate is not acting in his or her official capacity, a LAFCO alternate has the right to be present at a LAFCO meeting as a member of the public. 

“We believe that a LAFCO, both under its statutory rule-making powers and inherent parliamentary powers, has the authority to adopt rules permitting participation of alternate  members at public hearings as well as in deliberations on proposals, short of voting.  Such a rule would not contravene the Act's provisions that alternate members may serve in place of absent or disqualified regular members. A permissive duty placed upon alternate members by statute does not negate the authority of a LAFCO to also grant alternate members the right to participate in proceedings and deliberations, short of voting.” 

Separately, the opinion analyzes whether an alternate member may attend a closed session of the LAFCO, even when not attending on behalf  of an absent member.  The Attorney General concludes that under the Brown Act, only actual members of a legislative body may attend a closed session, and since an alternate not sitting on behalf of an absent member has no official role in the meeting, he or she may not attend.   This portion of the opinion serves as general support for the use of alternates in legislative bodies covered by the Brown Act, so long as the role played by the alternate from time to time does not directly violate the Brown Act  or other controlling authority. 

In this instance, there are only two controlling authorities that apply: the provision of the Planning Code which enables the formation of Planning Commission committees, and the provisions of the Brown Act and Sunshine Ordinance as they apply to meetings of legislative bodies such as the Planning Commission and its standing committees. 

Oakland Planning Code section 17.03.030 E. provides for the establishment of Planning Commission standing committees.   That section provides that  “City Council approval must be obtained prior to the creation of any standing committee of the Commission. A proposal to create a standing committee of the Commission must include information regarding the costs associated with staffing the standing committee, and the costs of complying with noticing and reporting requirements resulting from the establishment of any such standing committee of the Commission.”   This section does not prohibit the appointment of alternates to approved standing committees.  

The Brown Act and Sunshine Ordinance provide further regulations of standing committees.  Both provide that standing committees of legislative bodies are themselves legislative bodies.  As legislative bodies, meetings of standing committees are required to comply with the agenda and public meeting requirements of the Brown Act and Sunshine Ordinance.  Neither the Brown Act nor the Sunshine Ordinance prohibits the appointment of alternates to standing committees. 

 
It is important to note, as did the Attorney General, that the alternate member of a committee only serves as a committee member in the absence of a regular member or when the regular member is prohibited from acting.  That is, when all regular members of the committee are present, the alternate is not a member of the committee, but is instead a member of the Planning Commission only.  Because the standing committee is made up of three members of the Planning Commission, the presence of the alternate member of the committee along with the three regular members of the committee would constitute a quorum of the Planning Commission itself, improperly converting the committee meeting into a Planning Commission meeting.   

Conclusion

As noted above, the Planning Commission is authorized by ordinance to create standing committees, subject to City Council approval.  So long as the City Council’s approval of any specific committee does not specifically address the issue of committee alternates, the Planning Commission has the inherent right to allow for the appointment of alternates to its committees provided that a quorum of the Commission is never 

present at and does not participate in a meeting of a committee.   

c: Leslie Gould, Director of Planning and Zoning
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