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ZONING UPDATE PROCESS

This is one of a series of monthly meetings that will be held by the Zoning Update Committee to discuss the proposed revisions to the Oakland Planning Code.  The revisions to the code are necessary for conformance with the land use policies that were adopted in the Land Use and Transportation Element of the General Plan in March 1998.Each Zoning Update Committee meeting will be devoted to a specific topic in the zoning code.  While the Committee is reviewing the text of the proposed zoning code, the consultant will be creating the Citywide zoning map.  Upon completion of the draft text and zoning maps, staff will conduct a series of community meetings.  The City will be divided into geographic areas and public meetings will be conducted in each area.  There will be extensive community outreach to solicit input on the draft maps, and there will be further opportunity at that time to discuss the draft zoning code provisions.  Staff will return to the Zoning Update Committee for consideration of the comments received during the community outreach process.  The new zoning code will not be brought to the City Council for adoption until the public has reviewed both the maps and the code, and the Planning Commission has held hearings.  It is expected that the Zoning Code Update Project will not be completed until the end of 2004.

SUMMARY

This report is the first presentation of three new general regulation sections of the Zoning Code that address conflicts between residential and industrial uses: :

1) Operating Standards for Heavy Commercial and Industrial Businesses (that are in proximity to residential, open space and institutional zoning districts) (Section 22.27.110, and 

2) General Performance Standards (which affect heavy commercial and industrial businesses which are in proximity to residential zones) (Section 22.127.120);

3) Buffer Yards (for heavy commercial and industrial uses that abut a residential zone boundary)  (excerpt of Section 22.28).

This report also resents a proposed new overlay zone, the Health & Safety Protection Overlay Zone (HSP). These four proposed Zoning Code sections are being presented simultaneous with the revised Industrial District chapter, originally presented in at the April 17, 2002 Zoning Update Committee meeting.  The dominant public comment received at that meeting was that the Industrial Code chapter should be presented along with the draft new zoning maps and with details of any other regulation that would affect the operation of businesses in these zoning districts.  Staff has spent the last nine months working with stakeholders in the community (both West and Central-East Oakland) to receive comments on the allowable land uses and development regulations. The revised Industrial District Chapter is found in a separate staff report also for discussion on March 19, 2003.

Reducing conflicts between industrial and residential land uses is an important goal in the 1998 adopted General Plan. Policies call for minimizing the negative impacts of industrial activities on nearby residential uses, but also for supporting business and economic development.   These new proposed standards are regulatory tools which will implement the goals of the General Plan in regard to the improvement of the environmental health and quality of life in the residential-industrial adjacent areas, and are meant to help the Fire Department (Office of Emergency Services) and Planning & Building Services staff work more efficiently to monitor and promote safe industrial business practices throughout the City.  The following proposals for the new Zoning Code are attached as:

· Attachment A General Performance Standards concerning noise, vibrations, smoke and air particulates, odorous matter, humidity, heat, cold  and glare, and electrical disturbance for all commercial and industrial businesses City wide (Section 22.27.120);

· Attachment B: Operating Standards for Commercial & Industrial Businesses near Residential (Section 22.27.110);  

· Attachment C: Industrial Buffer Yard Standards: (- excerpt from Section 22.28);

· Attachment D:  Health & Safety Protection Overlay Zone (HSP) (Section 22.18) which will be mapped over industrial areas within 300 feet of residential zone boundaries, and BHX where activities using or producing hazardous materials may be located. 

Staff held several stakeholder work group sessions with both community and agency representatives from the City and County ((Fire Services Agency (Office of Emergency Services) and County Environmental Health)) on issues around hazardous materials and environmental performance standards.  The following reports represent many months of discussion on the subject, including areas of agreement among the stakeholders and, in some areas which are highlighted in the Key Issues section of this Performance Standards report, areas where a compromise between community protections and business interests may not have been met.  Staff asks the ZUC to therefore give comments on the proposed regulatory text and to provide guidelines on areas where a compromise is difficult to reach.

BACKGROUND

Sources of Industrial Residential Conflict

The historical location of residential and industrial uses in close proximity is rooted in the historical development of West Oakland as the westernmost terminal of the Southern Pacific Railway.  The Port of Oakland developed as a result of this vital transcontinental transportation connection.  Industrial development flourished as a result of the maritime and rail activities.  Construction of residences for local families, as well as small single unit, multi-unit and boarding houses for the growing number of rail and shipyard workers flourished between 1865 and 1895.  This development was repeated in Central Oakland in the area known as Jingletown, where the advent of the cannery industry drew worker families to the area to both live and work in small Victorian and Craftsman bungalows near the Estuary and Port terminals as well as the rail yards.  As development in the I-880 corridor in Oakland increased in the 30’s and 40’s, the industrial uses were in essence “pinned” between the rail and water infrastructure, and the housing tracts that were laid in the flatlands, from east of San Leandro Street in Central and East Oakland, to the Adeline –Market Street corridors in west Oakland.  The result is that there are many businesses with hazardous material use or storage which are next to residential backyards, or across the street from residences, schools and parks. Many of these businesses use heavy equipment and dock deliveries, and have active use of outdoor storage and yard activities. 

West Oakland is experiencing a major change in the value of its industrial real estate for residential and lighter commercial uses. Just as its location served to catapult its development in the turn of the century, today its proximity to Downtown Oakland, Emeryville and San Francisco are leading many of the large industrial properties into new uses.  There still are major issues with air emissions, the presence of freight and truck terminals in the neighborhoods, and its proximity to multiple freeways.  East Oakland however will continue to house many of the City’s industrial users, both large and small, that are located in relative proximity to active residential uses. 

In Central and East Oakland the nature of industrial residential conflicts is different from West Oakland.  West Oakland has experienced the brunt of major truck circulation through its neighborhoods, due to its geographic proximity to the Port of Oakland, and the disruption of its neighborhoods through the development and subsequent rebuilding of the Cypress Freeway.  The impact of truck terminals has been less of a source of complaints for the neighborhoods in Central and East Oakland, as the latter areas have larger, more consolidated truck and freight yards which are accessed from San Leandro Street, and in general do not generate very much truck traffic on neighborhood streets.

In Central and East Oakland the primary issues regarding industrial-residential conflicts are for the regulation of the use and storage of hazardous materials and the existing site conditions (un-remediated soil contamination) that are seen as an environmental danger to the neighborhoods. These concerns typically involve obviously heavy-impact businesses such as electroplating and chemical storage facilities, but frequently also involve the unlawful or improper use and storage of hazardous materials by small businesses such as auto repair, which are commonly found operating next to residential uses in the industrial fringe areas of the I-880 corridor.   

One of the goals in the General Plan is to protect existing industrial, residential and commercial activities from intrusion by potentially incompatible land uses (Policy I/C4), as well as to minimize nuisances by appropriate location and efficient implementation and enforcement of environmental and development controls (Policy I/C4.2).  The sources of these conflicts can be seen from the community complaints most frequently received by the Fire Department:

· noxious odors and fumes, 

· leaking or improperly disposed fluids, 

· ground contamination, and 

· Storage of materials that can create fire hazards. 

Another source of complaints, which are usually directed to CEDA Building and Zoning Divisions, are 

· operation within the public right of way :

· auto repair facilities (parking of customer cars and working in the streets)

· stacking of pallets in the sidewalk and street,

· excessive noise after 9:00 pm at night, 

· traffic obstruction and safety concerns for the parking of big rigs and trailers in residential areas 

· running of diesel engines for long durations, and

· blight caused by the unscreened storage of materials in yards above fences.  

In turn, businesses that are in industrial areas are obstructed from everyday operations if they cannot operate efficiently and have access to City designated transportation routes, rail access and efficient use of their site.  Land values in industrial areas are threatened by the substitution of higher uses, including work live facilities, and the imposition of higher environmental and operational standards than should be required in the general and heavy manufacturing areas. 

Hazardous Materials 

Use of hazardous materials by business is a key safety issue particularly when residential and other sensitive uses are nearby.  For years, businesses that use large quantities of hazardous materials have been required by the State to prepare a Risk Management Plan, plans that specify requirements for safe storage and operations, and preventative maintenance. There are about 12 businesses in Oakland which use quantities of hazardous materials that require such (state-monitored) plans.  Before 1999, smaller businesses that use hazardous materials were not subject to such plans. Major progress was made in the past several years towards addressing the use of hazardous materials by smaller businesses that are not already regulated or required to have a State Risk Management Plan (RMP).  In 1999 the Certified Uniform Program Agency (CUPA) Ordinance was passed by City Council which enabled the Fire Department to require a local hazards business plan/ local risk management plan for businesses which use hazardous materials but which do not currently require a Risk Management Plan under the State guidelines.  

Businesses are classified by the Fire Department by Industrial Occupancies, that tiers the potential risk factors under a label “P1, P2 or P3”, which refers to their Priority Level should a release or accident occur at that facility. Priority Level Ones ( “P1’s”)  require a state Risk Management Plan, while “P2s” and “P3s” operate under a Hazardous Materials Business Plan or other means of certification by the Oakland Fire Department, based on their building and fire code occupancy type and the levels of hazards at that site.  

A Priority One Industrial Occupancy (“P3”) classification” is the lowest ranking of these risk rankings.  “P3”s business conducts ordinary and low hazard industrial operations in buildings of conventional design suitable for various types of industrial processes.  Chemical storage is at a minimum level and no acutely hazardous materials are kept on site.  “P3”s include companies such as dry cleaners and auto repair facilities which do not have paint areas, and photo processors.  

Priority Two Industrial Occupancies (”P2”) classification is a special purposed industrial occupancy which meets the requirements of an F-1, 2, or H2.4 as defined by the California Fire Code. Occupancy has medium to high storage of hazardous materials and no storage of acutely hazardous materials.  These sites pose a potential high fire risk. Such uses typically include auto repair with paint areas, gas stations, and sites requiring large above ground storage of flammable liquids. 

Priority Three Industrial Occupancies (“P1”s) include high hazard operations that use highly toxic hazard materials or processes, or which house high hazard contents.  This involves the manufacturing, processing, storage or generation of materials that constitute a high fire, explosion or health hazard and is identified as a H Occupancy, Division 1,2,3,6, or 7 as defined in the UBC. Typical P1 uses could include cold storage or food processing with ammonia storage and electroplating shops. P1 businesses require a state mandated Risk Management Plan.

The current proposal in this Report for a Health & Safety Protection Overlay Zone (HSP) would allow the Fire Department to take a step further in that Planning would require a “sign-off” by the Fire Department prior to issuance of a Zoning Clearance (required for any new business or change of ownership in an existing business as part of a Business Tax Certificate). The Fire Department does not currently have authority to regulate land use, or the authority to regulate the location of hazardous materials used or stored when in proximity to residential or other sensitive public uses (parks, community centers etc.)

Business Operations

Operating practices can also be a source of industrial-residential incompatibilities.  Most often it is during the evening shifts (midnight to 6:00 am) that operational issues become a source of conflict. Neighborhood complaints include excessive employee use of nearby residential streets for parking and employee breaks, noise from employees and their cars or car radios during the shift-change hours (between midnight and 6:00 am being the most impactive); use of yards and truck deliveries; and movement of goods close to property lines during the night or early morning hours.  The illegal use of the City streets for commercial vehicle and truck parking, and loading and unloading of goods also creates issues; it affects residential neighborhoods most during the day when the activity can create traffic and safety concerns through obstructions of roads near residential communities. The P&C Bakery, an existing wholesale bakery located in a Housing and Business Mix general plan area across the street from residential homes in West Oakland, was one case example where all of these conflicts were occurring. 

Air Emissions

The actual control of point-source (stationary source) locally-produced air emissions is under the regulatory authority of the Bay Air Quality Management District (BAAQMD), while the contribution of non-point sources (including trucks and vehicle emissions) is reviewed by the regional transportation planning Congestion Management Agency, and to some extent by certain branches of the BAAQMD. The residential neighborhoods of Oakland which are situated along the I-880 corridor have demonstrated a higher rate of asthma and other health problems related to poor air quality, which is a secondary source of air pollutants. Data produced in recent documents (cite Pacific Institute study and the PolicyLink Study) clearly shows a direct connection between high asthma rates, particularly among children and youth, and location of their residences along the I-880 corridor and in West Oakland, which houses the majority of the industrial and regional transportation activity in the East Bay.  Children and youth are particularly vulnerable to increased exposure to chemicals.  A recent EPA study shows that children ages 0-2 absorb chemical influences at 10 times the rate of an adult. That decreases to four times the rate for youth ages 2-12. There has been active neighborhood concerns raised in regard to the cumulative impact of multiple industries (chemical, food processing combined with high diesel emission rates), especially on the low-income children and youth in the West Oakland neighborhoods in particular. The Red Star Yeast factory in West Oakland is a target of this concern.
Trucking Activity

The operational and environmental impact of trucking operations is one of the most obvious examples of areas of industrial-residential conflict.  Typical impacts of trucks include:

· Noise

· Air Emissions from Diesel Engines

· Through Traffic and pedestrian safety concerns

· Street Obstruction

· Loading and Unloading of goods and containers in the public right-of-way

· Overnight Parking or trucks (cabs and trailers)

· Idling of engines overnight for refrigerated cooling units and for driver amenities (electronic devices used during the evening hours).

An additional and serious impact of cumulative effects of diesel and other vehicle emissions is the increased incidence of asthma, especially among young children who may live in west Oakland and other areas along the major transportation and truck routes.  The West Oakland Environmental Indicators Project (Pacific Institute, January 2002) claim that approximately 405 cases of hospitalization noted originating from West Oakland residents (zip code 94607) in the year 1998.  There were 527 cases originating from the Emeryville zip code (which includes the West Clawsen and most of the Golden Gate neighborhood in North Oakland along the San Pablo corridor). Asthma is aggravated by exhaust from diesel vehicles, which contain 41 Toxic Air Contaminants as listed by the state of California, such as benzene, arsenic, and acetaldehyde.  Diesel exhaust may also increase the incidence of other respiratory diseases among young children and the elderly in particular.  In addition, Alameda County data shows that African-American children in Alameda County had a very high rate (1001 per 100,000) when compared with other groups.  This data was confirmed in the West Oakland Indicators study project.

The Port Services Location Study (2001) noted the strong demand and need for private trucking services that support the Port and its expansion.  Services provided by truckers include local hauling, inter and intra-state hauling, transloading (of containers including refrigerated containers). There are a variety of truck services used by truckers, including repair services and fuels stations, tire sales, the servicing of specialized parts such as refrigerated units, and container sales and service. These services do not absolutely need to be near the Port, but tend to locate in areas convenient for the truckers to maximize their business.  

There is a need to accommodate trucking activities which are essential to Port and Airport expansion and the local economic development of the City; however the costs to the neighborhoods of the I-880 corridor (East, Central and West Oakland) are heavy.  Truck Emissions are a significant contributor to poor air quality in West Oakland.  One of the largest contributors to the diesel emissions in West Oakland is the U.S. Postal Service Mail Processing Facility on 7th Street, within 300 feet of two residential neighborhoods: South Prescott and Prescott neighborhoods.  Nevertheless, the operation is a source of local employment and is located close to the major freeways.  Demand for Port support services is growing.  The Port Services Location Study concluded that an additional 175 acres of private land would be needed by the year 2020 to accommodate private Port-related businesses that support the expansion of the Port.  There is only approximately 500 acres in privately-held general and heavy industrial land in the East Oakland corridor. 

The relocation of existing truck services facilities within the City is a challenge.  The Port-commissioned study assessed the priority uses that should be located within the Port area that are currently located within the privately-held land throughout the City.  While the importance of the activity type for the expansion and capacity of the Port was the primary qualification for prioritization, the negative impact of an activity on the City neighborhoods, contributed a high priority rating. Therefore, common activities such as refrigerated container depots were given a high priority for relocation on Port lands, given the high frequency of truck trips generated by that activity, and the negative impact of that on residential and neighborhood streets. 

Groundwater and Soil Contamination

The contamination of groundwater and soil (“brownfields”) within any older urban industrial area is of great concern, especially to residents who may live, go to school, shop and recreate in proximity to such toxic sites.  Many of these sites are unremediated, but “contained” by a layer of asphalt or by a structure, but as such sites are redeveloped, they may expose such contaminants in the process, including contaminated building materials no longer allowed for such use including lead paint and asbestos.  

There are approximately 2,137 known contaminated sites in the City of Oakland (West Oakland Environmental Indicators Project data); 403 of which are known to be in West Oakland.  These sites are identified through the “Leaking Underground Storage Tanks “LUST” database, maintained by the State Water Resources Control Board on a countywide database, and by the Department of Toxic Substances Control (DTSC).   The State also lists sites that contain MTBE contaminants (mostly current and former gas stations) in the “SLIC” Spills, Leaks, Investigations and Cleanup Program database. In addition, there is a Hazardous Materials database maintained by the City of Oakland Fire Department which includes the P1, P2 and Ps sites identified in the Hazardous Material section of this report. This listing of P1, P2 and P3 sites identified activities rather than soil and ground contamination.  There are currently no sites within the City of Oakland listed under the EPA National Priority List for clean up (“superfund sites”) however one site within West Oakland (located at the former AMCO Chemical site at the corner of 5th and Mandela) is under consideration by the EPA as a Superfund site.   

The DTSC becomes involved in the remediation of contaminated land when it is know that a site contains contaminated soil, commonly known as a “Brownfield”.  DTSC is a wing of the California Environmental Protection Agency.  They have created a Brownfield Program to aid in the oversight for the cleanup of such properties.  Brownfields are defined as abandoned idled or under-used industrial and commercial facilities, where expansion or redevelopment is complicate by real or a perceived contamination.  The Superfund Law of 1980 designated funds to aid the clean-up of the nation’s “worst” sites. Few sites will ever make it to that classification level, and yet most sites can represent potential threats to the health and safety of the community if not properly remediated, especially during construction or redevelopment when soils and are exposed.

There are over 350 known Brownfield sites in West Oakland alone.  These sites can be safely redeveloped with review if properly investigated during the “Phase One and Phase Two” soils documentation, and subsequent remediation is executed.   Additional discovery should be made during redevelopment to uncover the source and or existing direction of any “plumes” of chemical or toxic contaminants running through the groundwater or soils as plumes may lead toward neighboring properties.  The 1980 “CERCLA” Act (Comprehensive Environmental response, Compensation and Liability Act) holds more parties potential responsible for the contaminants, and the 1996 amendment to CERCLA exempts new owners who have done due diligence but who did not know the nature of the problems of their land from total responsibility. 

The Polanco Act enables redevelopment agencies to have the authority to bring about clean-up of sites, and the California Land Environmental Restoration and Reuse Act of 2002 has enabled cities and counties to initiate the process of redeveloping brownfields while providing limited immunity in the process.  The City of Oakland has its own Brownfields Action Team which provides assistance to private developers and guides them in what funds and tools may be available to assist them in the remediation process.  These are some incentives for the disclosure of existing conditions from which both the City and private developers can work towards clean up for the mutual benefit of all. Certain financial incentives are available through the Federal Brownfields Tax Incentive Act and through Federal Enterprise Zone designations, however it is important for the communities to become educated as to the condition of properties in their neighborhoods so that the proper initial investigation (“Phase One and Phase Two” engineering soils reports) are conducted during redevelopment of older industrial properties in proximity to residential neighborhoods.

PROPOSED NEW REGULATION

Several types of revised or new regulations are recommended to address industrial /residential conflicts:

A. General Performance Standards (Noise, Vibrations, Smoke and Particulate Matter, Odorous Matter, Humidity, Heat Glare & Cold, Electrical Disturbance). 

Such standards already exist in the current code (Section 17.120).  Staff is recommending they be more specific and relate in most cases to that part of the property which is at a residential, institutional or open space zone boundary. There is also a need to clarify how and where such impacts are measured. 

B. 
Operating Standards for heavy commercial and industrial uses in the HBX and IR districts, and to a limited extent, to those in IBX, IG and IO that directly abut a residential, institutional or open space zone. This section does not occur in the existing code. These address issues related to hours of operation, truck loading docks, and outdoor storage.

C. Buffer Yard standards for heavy commercial and industrial adjacent to residential. This section already exists in the current code. The existing zoning code requires a 10 foot buffer yard between any non-residential use and an adjoining residential zone.  The proposal requires buffering and offers buffering and screening options as a mitigation to the presence of a heavy commercial or industrial yard activity that may occur adjacent to a residential, institutional or open space zoned property.

D.  Health & Safety Protection Overlay Zone.  This is a new proposed overlay zone that would be applied to IBX, Light Industrial and IG General Industrial properties in East Oakland where they are within 300 feet of a residential, institutional or open space zone, and would be incorporated within the text of the proposed IR Industrial Residential Transition Base Zone in West Oakland.   It would also be overlaid on the BHX Business and Housing Mix Districts.  This Overlay will require that businesses in these areas are reviewed by the Fire Department prior to obtaining a Zoning Clearance.  The Fire Department may:

a. Require a Risk Management Plan

b. Require a Hazardous Materials Business Plan

c. Limit or prohibit the storage or use of specific hazardous materials; or specific processes that use hazardous materials

d. Require containment measures for storage or use of hazardous materials

e. Limit the location for storage or use of hazardous materials

E.Standards for Specific Uses (Section 22.22s).  These will be a combination of business practice and site development standards that need to be met by particular activities (auto repair, recycling, electroplating, etc) that will help guide good neighbor practices. These are not currently found in the existing code. These will be presented at a future Zoning Update Committee discussion. 

F.Distance Standards The current Code Section 17.110 references a distance of 400 feet as a buffer between the production of an impact (noise, odors, etc), and a receiving area, stated as a residential zone boundary.  Staff proposes to measure the degree of a particular impact (noise, vibration, smoke and particulate matter, odor, humidity, heat, cold, or glare) at the point of the receiving property.  While there can be a persuasive argument for maintaining the buffer distance of the former code, it is a distance that is not as easily discernable by the average person, nor is it easy for planning staff to explain to the public.  It is much more defensible to accurately measure an impact at the residential or institutional receiving lot line than regulating such impacts within the commercial or industrial zone itself.  The Fire Department agrees with the 300 foot distance for the HSP Overlay Zone as a distance which allows an adequate response time for emergency response.  

KEY ISSUES AND IMPACTS

A. General Performance Standards: Noise, Vibrations, Smoke and Particulate Matter, Odorous Matter, Humidity, Heat Glare & Cold, Electrical Disturbance (Section 22.27.120)

1. General Performance Standards

Should General Performance Standards be created, similar to those in the existing Code, but with a new requirement for existing businesses to come into compliance to the Standards when they add or expand more than 20 percent of floor area?

The existing Zoning Code has a General Performance Standard regulations (Chapter 17.120- See Attachment A).  The existing language has not been substantially altered in the attached proposed new version. It has been made more specific for a business by stating the standard for the measurement and where it should be measured.  The BHX and IR would follow commercial noise standards for all measurements at all lot lines within those districts.  All IBX, IG and IO properties shall conform to the Industrial Noise Standards for all lot lines within those districts.  However, all BHX, IR, IBX, IG and IO properties must conform to the appropriate residential and institutional receiving levels at any lot line where they abut a residential, institutional, or open space zone.   The performance standards have been cross-referenced to other sections of the Code which are the enforcement authority for the standards (e.g.cross-reference to the City’s Noise Ordinance and the Construction Noise Ordinance).

.  

Performance standard regulations are administered in practicality on a complaint-driven basis, whereby a call is made from a community or local business owner to the Fire Department or Code Enforcement. In some cases, (for instance the Red Star Yeast Plant in West Oakland which has been the subject of many complaints over the years for its emissions content and odor) industry is subject  primarily to the authority of the Bay Area Quality Management District which issues its permit to operate, and are not enforced by a local authority.  

The current regulation per Section 17.120 of the Zoning Code specifically states that activities existing on the effective date of the current code or of a subsequent rezoning that applies more restrictive performance standards to such activities are not required to comply with the performance standards. However, no operations should be so changed as to result in a greater degree of conformity with respect to such standards.  The actual degree of “improvement” required is not measurable, and therefore not stated.  It is recommended that whenever a business adds more than 20 percent of floor area, it be required to come into compliance with current code in regards to noise, vibrations, smoke and particulate matter, odorous matter, humidity, heat, cold, and glare and electrical disturbance. This could positively affect the way in which these impacts affect adjoining residential or lighter commercial or community uses.  

B. Operational Issues Proposed Section 22.27.110

Many of the common complaints by residential regarding industrial neighbors include aspects of operational practices that cause disruption in the late hours of evening shifts. These can often be mitigated by amending certain business practices. The intent of creating these standards is to address how and when a business operates in the outdoor yard areas after hours in ways which directly impact adjoining residential district and which can be reasonably addressed by the business so as not to cause undue constraints or harm on the everyday function of the business.  The submission of a site location plan for outdoor activities along with a description of operations during the zoning clearance process will allow over the counter approval in a “checklist” approach to review that these standards will be met.  Enforcement of these standards will be the same as the General Performance Standards, on a complaint driven basis.

Typical complaints from residents include 

· Employee who congregate in the yards, parking areas or nearby residential streets during breaks, and noise inadvertently caused by employees leaving and entering the site in the midnight hours;

· Freight and truck deliveries late at night or early in the morning (before 6:00 am);

· Noise from the continuous idling of truck engines for extended periods or overnight while drivers either maintain their refrigerated cooling equipment, or use electronic devices during their evening breaks that are fueled by the trucks’ engine.

B1. Hours of Operation

Should outdoor activities between 10:00 pm and 7:00 am be restricted in the HBX and IR districts?

The existing Zoning Code does not have any regulation relative to business practices which would mitigate impacts of industrial business operations on adjacent residences.   In the HBX and IR districts there is a particular need to restrict the Hours of Operation of businesses between 10:00 pm to 7:00 am due to the proximity of residential uses. In HBX, housing and business uses can be immediately next to each other; in IR District they are typically adjacent or across the street.  Much of this conflict can be lessened through good business practices. However, there have been significant cases of residential-industrial conflicts cases, where there has been excessive negative impacts on nearby residential uses due to night-time and early morning deliveries (before 7:00 am) , and due to late night shift changes or breaks when employees gather at their cars, play the radio and create a disturbance for neighbors. 

Staff recommends that there be no activity outside of buildings, including deliveries, between the hours of 10:00 pm and 7:00 am in the HBX and IR districts.  This would not apply to the IBX, IG or IO zones.  There are undoubtedly existing businesses and facilities within HBX and IR areas which currently operate during late night and early morning hours that could not operate effectively if restricted to the recommended Hours of Operations.  Staff believes that these existing valuable local businesses and facilities could continue to operate 24 hours under the legal non-conforming section of the code.   New businesses could apply for exceptions to allow nighttime outdoor operations with a conditional use permit. 

Staff Recommendation: 

Staff recommend that for outdoor activities, hours of operation be restricted only in the HBX and IR areas between 10:00 pm and 7:00 am, where industrial and residential uses are in transition and likely to end up side by side.  24-hour operations would still be permitted inside buildings.  In the IBX, IG and IO areas, staff does not recommend such restrictions, because 24 hour operations are crucial to many businesses in these purely industrial zones. 

B. 2 Employee Parking and Location of Employee Breaks –Evening Shifts Only

 Is it appropriate to require new masonry wall and interior employee break areas when a business expands its floor area by more than 20 percent; or addition or expansion of an existing building so that the building to land ratio exceeds 35%, whichever is greater?

An issue related to that of Hours of Operation is employee parking areas, and areas used for outdoor breaks, especially during the evening and early morning hours.  When production activities occur at night, there is associated noise which arises during shift changes from car radios and socializing which can be very disruptive to adjacent residential properties.  Masonry walls are effective in preventing noise impacts on adjoining properties.

Staff Recommendation:  Staff recommends that a solid masonry wall be required for all new industrial facilities,( and for all existing businesses that expand more than 20 percent floor area, or ; or add or expand an existing building so that the building to land ratio exceeds 35%, whichever is greater) when such businesses have employee parking areas that are located adjacent to residential, institutional or open space zones. Staff also recommend that any business that operates 24 hours in the IBX, IG or IO zones and which is adjacent to a residential, institutional or open space zone be required to provide an indoor employee break room when floor area is expanded more than 20 percent. 

B.3 3 Location of Truck Loading Berths

Is a 50 foot distance separation between truck loading docks and residential properties a reasonable requirement?

Trucks have been the major source of complaints from residents within the West Oakland community.  A “truck” is defined as 4.5 ton commercial vehicles per the Emergency Trucking Ordinance passed specifically relating to West Oakland in July of 1997 and made permanent through CMS 12289 in October of 2000). These type of vehicles should be traveling on properly engineered city roads for the sake of the public infrastructure and due to the air emissions, traffic obstruction and noise impacts that they produce.  

The regulation of truck terminals and facilities which are truck-dependent (such as Outdoor Storage including Container Storage and large warehouses with or without store facilities) will occur within the land use regulations of the Industrial District Chapter.  However, the use and location of truck loading berths that are part of other industrial uses is an operational issue that has a significant impact on adjoining uses, depending on physical location. The key issues have to do with noise and vibration from trucks and loading activity occurring right near a residential property line.  The location of the berths is critical relative to lessening the impact of deliveries on adjoining uses.

Staff Recommendation: 

The current proposal recommends a 50 foot distance within the BHX and IR districts (measured from any lot line to the berth).  The types of industrial and commercial uses allowed in those districts are restricted to light and custom industrial uses and the industrial properties are typically immediately adjacent to residential properties, or across the street.  Staff recommends a minimum distance from any truck berth within an IBX, IG and IO district of 50 feet, measured from the berth to the closest residential, institutional or open space boundary. Staff recommends 50 feet as an adequate distance (approximately one typical residential lot width). This requirement is only proposed to apply to new truck loading berths (docks); existing ones are allowed to remain. 

B.4 Outdoor Storage as an Accessory Use

When outdoor storage is an accessory use to an industrial business, is it reasonable to limit the height of outdoor storage in required side and rear yards for industrial businesses abutting residential, open space or institutional zoning boundaries in IBX, IG, and IO and for all such businesses in HBX and IR zones?

Outdoor storage and outdoor yard activities associated with industrial and heavy commercial business can have a significant impact on neighboring properties. The potential impacts include:

1) Noise, air emission impacts from the constant movement of trucks and small vehicles such as fork lifts in a yard close to residential uses; 

2) Visual blight from excessively high storage of materials at or close to property lines, and 

3) Fire and safety hazards of materials stored too close to the fence without adequate fire barriers, or from aisle widths and hazardous material storage that does not meet Fire Code. 

There has been a significant amount of discussion with Industrial Stakeholders since April 17th when the new Industrial Districts were first presented to the ZUC regarding the definition of Outdoor Storage and the way that this activity should be regulated when it is in proximity to residential and community uses. Staff have proposed changes to the Land Use Regulations for the new Industrial Zoning Districts (see staff report #2- Industrial Districts- March 19, 2003). The change consists of creation of a new Land Use Classification called “Outdoor Storage, with Container Storage” as a subset of that land use as a primary use.  This effectively separates “warehouse and distribution facilities that have critical operations in the yard, but which do not have outdoor storage as the primary aspect of their facility from a business where the primary activity is container storage or storage of large vehicles and equipment. 

Container Storage (freight shipping containers) is proposed as a subcategory of Outdoor Storage, with its own accompanying specific standards.  Containers that are stacked up to four high for long term storage can have a significant shadowing effect on any neighboring property.  However, they can also be a less impactive than other kinds of storage in that containers stacked four-high (approximately 24 -26 feet in height, and which are stored long term, have the same impact as a typical two-story building would have, minus the design and transparency considerations.  Staff therefore recommends that this use be prohibited in the BHX and IR districts, but permitted  beyond 150 feet (approximately on-half block) from a residential, institutional or open space zone (“L3”) , and allowed outright in IG, subject to the specific standards..

“Outdoor Storage” as a primary activity is similarly  proposed as prohibited in the BHX and IR Districts, Limited in the IBX districts to beyond 150 feet from a residential, institutional or open space zone boundary (“L3”);  and allowed in the IG Districts and IO districts.  There will be new Site Specific Standards (Chapter 22.22) for all Outdoor Storage, including a specific standard for Container Storage, which will be presented in later ZUC sessions, in addition to standards for other industrial activity standards such as Electroplating/Hazardous Materials (chemical storage), Recycling Collection and Recycling Processing, Salvage and Junk Yards, Truck and Freight Terminals, and Wholesaling and Distribution with Store Facilities. Within the required yards, the height of stored material will be consistent with the guidelines for Outdoor Storage as an Accessory Use within the Operating Standards (see Attachment) unless otherwise proposed within the standards for specific uses (future Ch 22.22 ).  Height of storage outside of required yards shall be regulated by the Fire Department. 

Staff Recommendation:

Staff recommends that outdoor storage be limited to 8 feet in height within the required yards along any property line in HBX or IR; and along any residential, institutional or open space boundary in IBX, IG or IO districts.  However, staff also recommend allowing more flexibility with an incentive if a solid masonry wall is provided of between 8-12 feet in height with buffer planting installed (trees every 25 feet within the inside perimeter of the industrial property).  If such a wall and landscaping is installed, materials may be stored up to the full height of the solid wall, and within 10 feet of the property line, provided that all stacked material is stacked in accordance with the regulations in the Fire Code regarding materials, height and aisle widths. The required rear yard in industrial districts abutting a residential zone is 20 feet, so the extra 10 feet of usable land provides an incentive to install the buffer wall and landscaping. 

C. Buffer Yards   Section 22.28.030

Are the proposed Buffer requirements appropriate? 
The Buffer Requirements section of the Code (Section 22.28.030) will address the location and type of buffering required when an industrial use is adjacent to a residential use, including heavy commercial activities.  The Buffer Yard requirements will mitigate the negative effects (noise, diesel emissions), and visual appearance of an outdoor yard activities and will aid the property owner to meet the General Performance Standards regulating noise and emission/air particulates, as well as the Employee Parking and Break standards for IBX, IG and IO businesses that have 24 hour operations.   The industrial buffer yard will be comprised of a combination buffer width, trees, and fencing at a standard appropriate for minimizing incompatibility between uses.  

All existing industrial districts (M-10, M-20, M-30, M-40) now require a minimum setback of  10 feet between any industrial property at the boundary of a  residential zone. In addition, Section 17. 110.030 (a) establishes buffering requirements between any commercial or industrial lot and an adjoining lot in a residential zone with at least 5 and one-half feet of dense landscaping of at least 3 feet in width, or a 5 and one-half foot high solid (lumber or masonry) fence. A 10 foot required setback alone is not enough to mitigate the noise impacts of an employee parking area; however a 10 foot setback with a solid 8 foot solid masonry fence could substantially mitigate the audio and visual impacts of either rear or side parking or yard activities. The promotion of solid masonry walls does not apply to front yards.  

Staff believes there may be instances where a solid wall higher than 10 feet could have a positive benefit on an adjoining residential property, even if it has a shadow effect on the yard. This may be true in areas where IG properties involving active yard use abuts a residential back yard. In such a situation, despite its shadowing effect, a solid 12 foot high wall may be appropriate, and may provide essential security for the industrial business. On the other hand, a yard that has lighter industrial activity and which is adjacent to an active residential pedestrian corridor may have a negative aesthetic impact on the community and thus be discouraged.  

The Industrial Buffer Requirements will apply to businesses in any industrial zone (IR, IBX, IG, IO) and including the HBX zoning district where they may abut a residential, institutional or open space zoning district and throughout the HBX zoning district (at any lot line) which meet the following applicability criteria:

1) All new development on vacant land or where existing buildings are demolished;

 2) a. Expansion of industrial or heavy commercial buildings by more than 20% or

b.Addition or expansion of an existing building so that the building to land ratio exceeds 35%, which ever is greater.

This section does not apply to existing businesses which are not making any additions of more than 20 percent of floor area, or which pave existing open areas.  A change of ownership does not constitute an alteration

Staff Recommendation:

Staff is currently reviewing the draft standards of the proposed Section 22.28, Buffer Yards, as they relate to development in Industrial areas.  The following standards have been reviewed and excerpted from this Section, which will be review in full in future meetings of the ZUC. Staff recommends the following Buffer requirements for heavy commercial and industrial businesses which are adjacent to residential, institutional or open space zone boundaries:

BUFFERING REQUIREMENTS 

BHX and IR Districts

Buffer Width (ft)






5 feet (planted area) at the rear, 4 feet at the side

Canopy Trees 







One tree every 20 feet of linear frontage












& consistent with OPR Street Tree guidelines

Minimum Fence Height




8 feet

Maximum Fence Height




10 feet

Materials:








Solid Wood or masonry wall

Staff recommends the following Buffer requirements in the IBX, IG, and IO districts, in recognition of the importance of preserving the level of business operation for these areas, and to continue the level of industrial investment in these areas. The proposed standards are as follows:

Buffer Width (ft)






5 feet (Planted area) 

Canopy Trees (per 100 lineal feet)

One tree every 20 feet of linear frontage












& consistent with OPR Street Tree guidelines
Minimum Fence Height




8 feet

Maximum Fence Height




15  feet 

Materials:








Solid Masonry Wall or other material if approved through Design Review and consistent with Fire Department regulations regarding materials, aisle widths and height.

A reduced buffer is possible for sites where the presence of a building may be a more desirable option for the adjoining residential or community use, than a solid wall and a driveway or parking area. This should be determined through Design Review with consideration of the building orientation of the adjoining residential or institutional facility. For example, a reduced buffer may be appropriate in the IBX District where a custom manufacturing or a work-live use may abut a residential use, or a commercial use.

D. Introduction to the Health & Safety PrOTECTION ZONE 

Is the proposed approach of mapping a Health and Safety Protection overlay zone and requiring Fire Department Agency review of storage and use of hazardous materials appropriate?

Is the proposed location of the Health and Safety Protection Zone appropriate- within the HBX and IR; and in IBX, IG and IO within 300 feet of residential, institutional or open space zones?

Should Electroplating, Chemical Storage (as a primary use) and Explosives uses be prohibited within this zone.

Staff has been working with the community, private industry and the Fire Department to create an overlay zone which would address the storage and use of hazardous materials in the industrial areas with proximity to residential, institutional and open space zones. The proposed depth of this overlay zone is 300 feet. Three hundred feet is an average city block. The Fire Department considers 300 feet to be an adequate distance to allow them time to respond to an emergency release. The prior Zoning Code (Section 17.120) used 400 feet as a measure of buffering distance, however the City of Oakland Fire Department believe that 300 feet is an adequate distance which allows them to respond to an emergency.

The purpose of the Health & Safety Protection Zone is to:

1) Ensure that very high hazard activities are not located immediately next to residential, institutional or open space uses.  High hazard activities include electroplating, chemical storage and explosives.  

2) Ensure that the Fire Department carefully reviews storage and use of hazardous materials in close proximity to residential, institutional and open space zones, and has the authority to impose additional safety requirements due to the sensitive location of these uses.  

.  The Fire Department may:

a. Require a Risk Management Plan;

b. Require a Hazardous Materials Business Plan;

c. Limit or prohibit the storage or use of specific hazardous materials; or specific processes that use hazardous materials;

d. Require containment measures for storage or use of hazardous materials;

e. Limit the location for storage or use of hazardous materials.

Hazardous materials can be grouped into four general categories and any single material may not be limited to one category:

Toxic:  causes human health effects

Ignitable:  has the ability to burn

Corrosive:  causes severe burns or damages materials

Reactive:  causes explosions or generates gases.

Such materials may be harmful in themselves if stored in large quantities or in improper containers; or may be harmful only when combined in industrial processes or when combined in the release stage (co-mingled as gases in the air).  Even concentrations of acceptable controlled emissions commonly found along commercial corridors (such as dry cleaners and auto paint activities) could be dangerous when found in over concentrations (multiple users on one block) and when mixed in the air.   

Fire Code Definitions
Hazardous Material is defined as that which could exhibit one or more of the hazard characteristics contained in Division II of Article 80- of the Uniform Fire Code (UFC). The hazard categories are based upon the Code of Federal Regulations, Title 29 (CFR-29). They are categorized in two categories:  Physical Hazards and Health Hazards. Its functional definition is - any material that, because of its quantity, concentration, or physical or chemical characteristics, poses a significant present or potential hazards to human health and safety or to the environment if released into the workplace or the environment.

Hazardous Waste is defined as any hazardous material who intended original purpose is no longer applicable for their use, or a waste that meets federal or state criteria for ignitability, corrosivity, reactivity or toxicity, or is specifically listed by the federal or state law or regulations.

Explosives is defined as a chemical that causes a sudden, almost instantaneous release of pressure, gas and heat when subjected to sudden shock, pressure, or high temperatures;  or a material or chemical, other than a blasting agent, that is commonly used or intended to be used for the purpose of producing an explosive effect and is regulated by Article 77.,

Background on the Certified Unified Program Agency Certified Program Uniform Agency (CUPA) 

The Certified Uniform Agency Program Ordinance (CUPA)  (Chapter 6.11 of the California Health and Safety Code-section 25404,et seq.) provides for basic information on the location, type, quantity and the health risks of hazardous materials handled, used, stored and disposed of, which could be accidentally released into the environment.  In 2000 the Public Safety Committee of the City Council directed staff to develop an ordinance that regulates facilities that use, store, or manufacture hazardous materials exceeding certain EPA thresholds within 1,000 feet of sensitive uses.  Prior Ordinance No 127147 C.M.S. (adopted June 15, 1999) already prohibits new electroplating facilities from opening in certain zones. On May 8, 2001, the Oakland City Council approved an amendment to the Oakland Municipal Code for the Certified Unified Program Agency. The amendment allows the Fire Department to require business and area plans relating to the handling and releases or threatening releases of hazardous materials and/or wastes.  
It enhances emergency planning, mitigation and emergency response by identifying the potential hazards and assessing the risk for the use and storage of hazardous materials by local business which may otherwise not already have a local Hazardous Materials Business Plan (HMARRP) or a state-regulated Risk Management Plan.

The CUPA ordinance amendment provides the community with access to greater health and safety information related to potential hazards in their community.  The amendment gives the Fire Department the authority to require a local business plan relating to the handling, and potential release or threatened release of hazardous materials, or waste, including explosives. The CUPA ordinance provides for basic information on the location, type, quantity, and the health risks of hazardous materials handled, used stored, or disposed of, which could be accidentally released into the environment. However, the CUPA does not give the Fire Department the authority to prohibit high hazard uses; or to establish special requirements for storage or use of hazardous materials in close proximity to sensitive uses. 

Application of the Health and Safety Overlay Zone (HSP)

The HSP Overlay Zone will prohibit certain industrial activities outright (electroplating, chemical storage and explosives as a primary activity); and will require a Fire Department review and approval of the use and storage of hazardous materials/flammables within 300 feet of a residential, institutional or open space zone boundary.  Approval criteria for location of a use within this 300 foot boundary would depend upon a determination by OES that the use is appropriately contained; the material used is not harmful or threatening by the production process utilized; a local hazardous material business plan is submitted that proposes a safe method of storage and use; or a State Risk Management Plan  already exists and is current.

The standards of this zone shall apply to:

1) All new development within 300 feet from any residential, open space, or institutional zone boundary in the IBX or IG Districts established after the effective date of the adoption of this Zone.

2)  Any existing use in the overlay zone where the usable floor area is expanded by more than 20 percent, after the effective date of the adoption of this section.

3) Any alteration or expansion of an operation such that it requires a revised or new Risk Management Plan or other Hazardous Materials Business Plan.

Mapping

The HSP Overlay Zone will be mapped within the BHX and IR; and within the IBX, IG and IO zones where those zones may be within 300 foot of a residential, institutional or open space zone boundary.  This will alert the business or property owner to the need to have a business plan reviewed by the Fire Department prior to the start of business, or prior to any alteration or addition planned for the facility.

Staff Recommendation:

D1. Create a Health & Safety Protection Overlay Zone that will be mapped within the IR and Business & Housing Mix zones and in IBX and IG which is within 300 feet of a residential, institutional or open space zoning boundary. 

D2. Require that, under the following circumstances, any  business obtain a sign-off from the Fire Department in order to use, store or process hazardous materials on site:

 1) All new development within 300 feet from any residential, open space, or institutional zone boundary in the IBX or IG Districts established after the effective date of the adoption of this Zone.

2)  Any existing use where the usable floor area is expanded by more than 20 percent, after the effective date of the adoption of this section.

3) Any alteration or expansion of an operation such that it requires a revised or new Risk Management Plan or other Hazardous Materials Business Plan.

D3. Prohibit electroplating, chemical storage as a primary use; and explosives within this Zone.

CONCLUSION

The proposed combination of regulations is designed to address the residential industrial conflicts and protect residents while still allowing businesses to operate efficiently within the commercial and industrial areas of the City.  The General Performance Standards are applied to all non-residential uses and address the major impacts (noise, air quality, vibrations, odors, heat, glare, cold and moisture, electrical disturbance) that a commercial or industrial business can have on residential or community uses.  The Operating Standards address issues not currently articulated in our existing Zoning Code, including 24 hour Operations in the industrial-residential edge areas (HBX and IR zoning districts), location of truck docks, and buffer regulations and development standards for outdoor storage.  The Industrial Buffer Yard requirements will encourage solid walls and landscaping (trees) to create a buffer between the industrial and residential/community activities.  Finally, the new proposed Health and Safety Protection Overlay Zone (HSP) will address residents’ concerns about industrial use of hazardous materials by giving the Fire Department the authority to regulate businesses within 300 feet of a residential, institutional or open space zone that use, store or create hazardous materials. 

RECOMMENDATIONS:

1) Review and discuss the proposed draft zoning text for the Industrial and Heavy Commercial Performance, Operations, Buffering and Health & Safety Zone standards as part of the Zoning Code Update.
.
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C. Industrial Buffer Yard Standards
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F. Map of 300 foot boundary between IBX & IG and Residential Zones
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