April 12, 1994

AL #94-2
(Revi sed Copy)
Henry C. Levy
Levy & Henderson
364 61st Street
Cakl and, CA 94618

Re: Interpretation of Gty of Qakland Canpai gn Reform
Act Provisions: Section 304; Section 307, and,
Section 310;

Dear Hank:

This letter is in response to your request for
clarification regarding certain provisions of the QGakland
Canpai gn Reform Act (OCRA). | have summari zed the issues you
have rai sed as foll ows:

1. Whet her the state inposed transfer ban under Proposition 73
prohibits the transfer of funds to or froman of ficehol der
or candidate in a Gty of QGakland election or his or her
commttee?

2. Whet her the officehol der fund all owance under section 310 is
subj ect to section 300/301 contribution |imtations?

3. Whet her of fi cehol der expenses should be paid out of the
of fi cehol der' s canpai gn account ?

4. How should a contribution to the officehol der fund be
di stingui shed froma contribution to the canpai gn account?

5. VWhet her | oans from candi dates or officeholders to thensel ves
are considered "contributions" under section 3047

6. Whet her the property manager of a partnership who al so

handl es the accounting for the partnership could nake an
i ndependent contribution, when the partnership has al ready
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made a contribution on behalf of the partnership?

DI SCUSSI ON

1. The state inposed transfer ban under Proposition 73
prohibits the transfer of funds from an officehol der or
candidate or his or her commttee, to a Cty officehol der or
candidate for City office or his or her commttee.

This issue is a matter of state |aw, and has been
addressed by the Fair Political Practices Comm ssion. According
to the FPPC, inter-candidate transfers under Proposition 73 are
prohi bited, as foll ows:

"No candidate for elective office or
commttee controlled by that candi date or
candi dates for elective office shall transfer
any contribution to any other candidate for
elective office. Transfer of funds between
candi dates or their controlled commttees are
prohibited." (Gov. Code § 85304.)

Most of the provisions of Proposition 73 have been
invalidated, the result of a United States District Court
opi nion. (Service Enployees International Union v. Fair Political
Practi ces Conm ssion (1990) 747 F. Supp. 580, affirned on appeal
by the U S. Court of Appeals for the Ninth Crcuit in 1992.)

However, certain provisions of Proposition 73 remain,
and the FPPC considers that the transfer ban contained within
section 85304, "...continues to prohibit the transfer of canpaign
funds where the prohibition serves to uphold constitutionally
valid local contribution limts.” (FPPC Advice Letter File No.
| -92-124.) The FPPC has determ ned that the Iimtation contained
in section 85304 would prohibit a candidate or his or her
commttee fromtransferring funds to:

"(1) any candidate on the ballot for election

in a special election for any local or state
of fice, and,
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(2) any candidate in a jurisdiction with
valid local contribution limts." (FPPC
Advi ce Letter File No. 1-92-124.)
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Wil e the FPPC considers that a candidate or conmmittee
fromoutside of OCakland is prohibited fromtransferring funds to
an officeholder or candidate for city office as a result of o
Proposition 73, according to the FPPC, the section 85304 transfer
ban woul d not act to affect transfers froma |ocal officeholder's
or candi date's canpai gn account to a candidate or his or her
commttee who is running for an office outside of the Gty of
Cakl and. (FPPC Advice Letter File No. 1-92-124.)

It has been relayed to this office that technical
advisors fromthe FPPC m ght have verbally indicated that
transfers both fromand to a candidate for city office would be
inpermssible. This interpretation is at odds with the
concl usion reached in the FPPC Advice Letter File No. [-92-124.
This office considers that the aforementioned FPPC letter is a
correct interpretation of the effect that the section 85304
transfer ban has on | ocal candidates. Two additional FPPC Advice
Letters, copies of which are attached for your information,
support this concl usion.

It is recoomended that you contact the Fair Political
Practices Commission if you have additional questions regarding
the i npact of Proposition 73 on inter-candi date transfers.

2. The of fi cehol der fund al |l owance under section 310 is subject
to section 300/301 contribution [imtations.

The officehol der fund all owance under section 310 is
intended to allow an officeholder to fund political, governnenta
or other activities of a | awful purpose not related to his or her
canpaign for political office. The rationale for creating the
of fi cehol der fund allowance is to permt funding of officehol der
activities wthout requiring use of nonies contributed towards a
canpaign for political office. Therefore, noney contributed to
the officeholder fund is separate and apart fromcontributions to
the officeholder's or candi date's canpaign conmttee.

While a contribution to the officeholder fund by a
person or commttee is not to be counted towards the limtation
on contributions to the officeholder's or candi date's canpai gn
commttee inposed under Section 300/301 of the OCRA, any
contribution nmade to the officeholder fund may not exceed in any
cal endar year the anpbunt the person or commttee could contribute
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to the officeholder's canpaign commttee under Section 300/ 301.
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For exanpl e:

If Ctizen Smth nmakes a contribution to Candidate A in
t he amobunt of $500, and Candi date A has adopted
expenditure ceilings pursuant to section 300(c) of the
OCRA, then Ctizen Smth could nake a separate
contribution to the officeholder fund up to $500 per

cal endar year.

3. O ficehol der expenses should not be paid out of the
of ficeholder's political account w thout first having been
deposited into the candi date's of ficehol der fund savings
account .

The Political Reform Act and Section 306 of the OCRA
require that a candidate for city office have no nore than one
canpai gn comm ttee and one checking account for the office
sought, out of which all canpai gn expenses shall be nade.

Section 310 provides for a candidate to establish and maintain an
of fi cehol der expense fund. The officehol der expense fund is not
intended to be used in connection with any election to city

of fice, but may be established to allow an officehol der to defray
t he expenses associated with holding office when such expenses
are unrelated to the officeholder's canpaign for |ocal office.
Therefore, contributions to the officehol der fund account nust be
segregated fromcontributions made to the canpai gn checking
account. Establishnent of an officehol der fund savi ngs account
woul d be an acceptable nmethod for segregating officehol der fund
contributions from canpai gn contributions.

When making a paynent fromthe officehol der expense
fund, the paynent could be withdrawn fromthe officehol der fund
savi ngs account and deposited into the canpai gn expense account.

A check in that anount woul d then issue fromthe canpaign
expense account to the intended recipient of the paynent.

4. A contribution to the officehol der fund should be earmarked
as such at the tinme the contribution is nade.

An of ficehol der expense as defined in the OCRA section
310 is unrelated to the candidate's or officeholder's election
for city office. The distinction should be indicated by the
contributor at the point of contribution, in order to avoid
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confusion and to ascertain the intent of the donor at the outset.
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For exanpl e:

If Citizen Smth nakes a contribution to Candidate A's
canpai gn, the contributor should indicate that the
contribution is for the canpaign by witing on the face
of the check "For Candidate A s Canpai gn" or equival ent
| anguage. If Ctizen Smth nmakes a contribution to
Candi date A's officehol der fund expense account, then
that contribution should be clearly earmarked for that
purpose by witing on the face of the check "For

Candi date A's O ficehol der Expense Fund" or equival ent

| anguage. Citizen Smth would under this scenario
draft two separate checks, indicating in witing on the
face of each check for what purpose the contribution is
bei ng nade.

Failure to designate on the check whether the
contribution is for the candi date's canpai gn expenses or for the
of fi cehol der expense fund could inadvertently result in either
t he donor and/or the candi date/officehol der being in violation of
the contribution limtations under section 301 of the OCRA. For
exanpl e:

| f the applicable canpaign contribution limtation is
$500, and Citizen Smith intends to contribute $500 to
an officehol der's canpai gn and $500 to the

of fi ceholder's O ficehol der Fund account by issuing one
check for $1,000, both the contributor and the

candi dat e/ of fi cehol der would be in violation of the
contribution [imtations of OCRA section 301 if the
candi dat e/ of fi cehol der negl ected to transfer $500 of
the total contribution to the officehol der expense fund
savi ngs account.

5. Loans from candi dates or officeholders to thensel ves are
consi dered "contri buti ons" under section 304.

You have asked whether a candi date can | oan noney to
his or her canpaign without the |oan being subject to
contribution limtations. Under section 304(a), "[a] |oan shal
be considered a contribution fromthe naker and the guarantor of
the I oan and shall be subject to the contribution |imtations of
this Act." Therefore, a |loan made by a candidate to his or her
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canpai gn woul d be subject to the contribution |imtations of the
Act .

Section 304(c) provides that a candi date can obtain a
| oan froma comrercial lending institution in the regular course
of business on the sane terns available to a nenber of the
public, and the proceeds of that |oan can be spent by the
candi date on the canpai gn w t hout being subject to the
contribution limtations of section 301. However, in this case
the loan is to the candidate and not the canpaign, so that the
candi date cannot repay the loan to the lending institution with
canpai gn funds.

6. When a partnership has nmade a contribution to a candidate, a
person enpl oyed by the partnership may al so make a
contribution to that candidate if he or she is not a naned
partner and does not have a controlling interest in the
part nershi p.

In our last tel ephone conversation you raised the
addi ti onal question whether the aggregation provisions of the
OCRA, section 303, would prevent a property nmanager and
accountant for a partnership frommaking a contribution to a
candidate for office in Qakland, when the partnership had al ready
made a contribution on behalf of the partnership.

Pursuant to section 303, a contribution froma
partnership to a particular candidate is aggregated with a
contribution to the sane candi date from an individual enployed by
t he partnership, when:

a) t he individual contributor is a named partner, or

b) t he individual owms a controlling interest in the
part nershi p.

Under the limted facts you have presented, the
property manager woul d not be precluded from nmaki ng a separate
contribution on his owm behalf to the candidate, even when the
candi date was in receipt of a contribution fromthe partnership
whi ch enpl oys that individual, because the property manager is
not a nanmed partner, and does not own a controlling interest in
t he partnership.
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Your March 7, 1994 letter also raised an issue whet her
a gift of Cakland A's tickets to the Gty for the benefit of the
counci | menbers creates any conflict of interest. Questions
regarding conflict of interest nust be raised by the council-
menber in order to be addressed by this office. You should refer
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the council menber to our office directly with any questions he or
she m ght have pertaining to conflict of interest.

Pl ease contact ne at your earliest convenience if you
have additional questions regarding the issues addressed herein.

Very truly yours,

JAYNE W W LLI AMS
Cty Attorney

By:

J. PATRI CK TANG
Deputy Gty Attorney

JPT/ fnt/nl/kj

Att achment s
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