June 2, 1994
AL #94-3

To: All candidates for Gty of Qakland el ective
of fice and their canpaign treasurers.

Re: Loan provisions of the Qakland Canpai gn Reform
Act, Section 304.

NOTE: TH'S ADVI CE LETTER ADDRESSES THE LOAN PROVI SI ONS OF THE
QAKLAND CAMPAI GN REFORM ACT, AND SUPERSEDES THE ADVI CE
PROVI DED I N SECTION 5 OF ADVI CE LETTER #94-2

This office has recently received several requests for
advi ce regarding the | oan provisions of the Gakl and Canpai gn
Ref orm Act (OCRA), contained within section 304. Specifically,
the i ssue has been raised whether a candi date can personally | oan
nmoney to his or her canpaign conmttee in an anount exceedi ng the
contribution limtations of section 300 et seq., with the
expectation that all or part of the loan will be repaid from
future canpaign contributions.

SUMVARY CONCLUSI ON

The | oan provisions of the Oakl and Canpai gn Reform Act
do not preclude a candidate from nmaking a personal loan to his or
her own canpaign conmttee, as long as contributions received to
rei mburse the candidate for the personal |oan do not exceed the
canpai gn contribution [imtations of the Act.

DI SCUSSI ON
The | oan provisions of the OCRA incorporate | anguage
contained in a proposed nodel ordinance put together by the

California Comm ssion on Canpai gn Financing. This nodel
ordi nance has been utilized by Qakland and other jurisdictions as
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a basis for local canpaign finance regul ations. The sane nodel

| oan provisions have been incorporated within the Los Angel es
canpai gn finance ordi nance. Qur research indicates that, during
the nost recent mayoral election in Los Angeles, it becane an

i ssue whet her the |oan provisions acted to prohibit candi dates
fromloaning their canpaign personal funds in excess of the
contribution limtations with the expectation that all or part of
the | oan would be repaid fromfuture canpaign contributions.

G ven both the factual simlarity and the essentially identica

| anguage in both the Los Angel es and Oakl and cases, the analysis
of the Los Angel es Canpai gn Ethics Comm ssion (CEC) opinion on
the issue bears directly on the matter as it pertains to

Cakl and. As a result of their analysis of the | oan provisions,
the Los Angel es CEC determ ned that such personal |oans were not
[imted by the | oan provisions of their canpaign finance

regul ations, and after a review of the relevant |anguage and in
light of the stated intent of the provision, we concur.

The intent of the above noted | oan provisions,
i ncl udi ng OCRA section 304, is to prohibit a candidate from
circunventing the contribution [imtations of the Act by
obtaining "loans" fromindividuals in amunts exceeding the
contribution [imts. To acconplish this purpose, section 304
requires that "[a] |oan shall be considered a contribution from
t he maker or guarantor of the |oan and shall be subject to the
contribution [imtations of this Act." An exception is provided
for loans nmade to a candidate "...by a commercial |ending
institution in the regular course of business on the same terns
avai l able to nenbers of the public and which is secured or
guaranteed...", so that in such a case a | oan would not be
subject to the contribution [imtations of the Act.

Section 304 does not directly address the situation
wherein a candi date | oans noney to his or her own canpai gn
commttee. Under prevailing federal law, it is well settled that
a candi date can spend as nuch of his or her own noney on a
canpaign for elective office (See, Buckley v. Valeo (1976) 424
US 1.), but it is unclear whether the federal standard applies
to a loan by a candidate to his or her owmn commttee when the
loan 1s intended to be repaid in part or in whole by canpaign
contri butors.

This office considers that section 304 of the Act does
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not presently act to bar a candidate fromloaning to his or her
canpai gn an anount in excess of the contribution |imtations of
the Act, even when the candi date antici pates being repaid from
future contributions, as long as all contributions to reinburse

the candi date for the personal | oan are within the contribution
limtations of section 300 et seq. of the Act. This concl usion
i s based upon the foll owi ng considerations:

1. The extent to which a local jurisdiction can [imt
candidate loans to his or her own canpai gn has not been
det erm ned under federal | aw.

2. The OCRA does not explicitly delineate limtations on
| oans froma candidate to his or her own commttee.

3. The primary intent of the contribution limtations of
the Act is to reduce the influence of |arge
contributors, special interests and PACs on Cty of
Cakl and el ections. The | oan provisions contained in
section 304 are intended to close a potential |oophole
whi ch woul d otherw se be available to such |arge
contributors. Allowing a candidate to |oan noney in
excess of the contribution [imtations to his or her
own canpai gn would not result in the creation of a
| oophol e for large contributors, as |ong as
contributions received to retire the | oan are subject
to the contribution [imtations of the Act.

On a related note, candidates and their treasurers
shoul d be aware that a | oan may be subject to contribution
l[imtations even if it is obtained froma comercial |ending
institution in the regular course of business on the same terns
avail able to nenbers of the public, if the loan is guaranteed by
a person other than the candi date.

Pl ease contact ne at your earliest convenience if you
have additional questions regarding this letter.

Very truly yours,

JAYNE W W LLI AMS
Cty Attorney

L: \ DOC\ JPT\ ADVI SORY\ 46258. 1



AL #94-3
June 2, 1994
Page 4

By:

J. PATRI CK TANG
Deputy Gty Attorney
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Dear Davi d:

This letter is in response to your request for advice
pertaining to section 304 of the Qakl and Canpai gn Reform Act
(OCRA). In a conversation over the tel ephone on or about My |,
1994, you asked whet her

DI SCUSSI ON

LOANS AND EXTENSI ONS OF CREDI T MAY BE CONTRI BUTI ONS
SUBJECT TO CONTRI BUTI ON LI M TATI ONS OF THE ACT.

Al though the terns are not specifically defined within
the Act, | oans and extensions of credit are dealt with as
separate types of transactions under section 304 of the Act.

For the purposes of the Act, a |loan should be treated as a
transacti on wherein a candidate or his or her commttee obtains
nmoney froma particular source, and in return the source is
repaid the noney under the terns specified in the |oan, usually
wi th paynents extending for a specified period of tine.

For the purposes of the Act, an extension of credit is
t he provision of goods and services to a candidate or his or her
canpai gn, with paynent for such goods or services to occur at
sone |ater tine.

A A LOAN | S CONSI DERED A CONTRI BUTI ON UNLESS
MADE TO A CANDI DATE BY A COWERCI AL LENDI NG
| NSTI TUTI ON UNDER TERMS AVAI LABLE TO THE
PUBLI C.

The QGakl and Canpai gn Ref orm Act, section 304(a),
requires that "[a] |oan shall be considered a contribution from
t he maker and the guarantor of the |oan and shall be subject to

the contribution [imtations of this Act." An exception,
contained in subsection 304(c), allows that a | oan is not subject
to the contribution limtations of the Act when "...nade to a

candi date by a comrercial lending institution in the regular
course of business on the sane terns avail able to nenbers of the
public and which is secured or guaranteed.™

B. EXTENSI ONS OF CREDI T ARE CONTRI BUTI ONS | F
BALANCE OVED IS I N EXCESS OF $1,500 FOR MORE
THAN NI NETY DAYS.
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5. Loans from candi dates or officeholders to thensel ves are
consi dered "contri buti ons" under section 304.

You have asked whether a candi date can | oan noney to
his or her canpaign without the |oan being subject to
contribution limtations. Under section 304(a), "[a] |oan shal
be considered a contribution fromthe naker and the guarantor of
the I oan and shall be subject to the contribution |imtations of
this Act." Therefore, a |loan made by a candidate to his or her
canpai gn woul d be subject to the contribution |imtations of the
Act .

Section 304(c) provides that a candi date can obtain a
| oan froma comrercial lending institution in the regular course
of business on the sane terns available to a nenber of the
public, and the proceeds of that |oan can be spent by the
candi date on the canpai gn w t hout being subject to the
contribution limtations of section 301. However, in this case
the loan is to the candidate and not the canpaign, so that the
candi date cannot repay the loan to the lending institution with
canpai gn funds.
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