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Complaint No. 02-09 was filed by Ralph Kanz

on May 22, 2002.

I.
SUMMARY OF COMPLAINT AND ALLEGATIONS


Ralph Kanz filed the above complaint alleging that time limits for speakers at the May 1, 2002, Oakland Planning Commission meeting were not uniformly applied.

II.
BACKGROUND


PEC staff reviewed the videotape of the May 1, 2002, meeting, paying particular attention to Item 5, the matter of Mr. Kanz' concern.  Item 5 was an appeal of a creek protection permit by both the homeowner, John Allen, and a group of neighbors, headed by Richard Grassetti, and members of the North Hills Phoenix Association, (the "Grassetti appellants").  Mr. Allen was appealing the requirements and conditions imposed on the creek permit; the Grassetti appellants were contesting the findings for, and issuance of, the creek permit and grading and private engineering permits for Mr. Allen's property.  Mr. Allen's building permit was approved on April 8, 1999, and was not subject to appeal.  It was the after-the-fact creek protection permit in connection with the emergency slide stabilization and erosion control work that was at issue.


After the item was called, the Planning Commission Chair, Kenneth Katzoff, acknowledged that many people had submitted speaker cards and encouraged them to organize into groups.  He offered each group a 10-minute time allotment, or, for those not wishing to join a group, a one-minute per person allotment.  Mr. Katzoff spent some time helping to organize the various groups and their speakers.  He also disclosed that his wife belonged to the North Hills Phoenix Association, one of the Grassetti appellants, although he did not attend its meetings. 

Both appellants were given 10 minutes of speaking time to allocate among the respective members of its group.  Those who did not wish to affiliate with either appellant were asked to line up for their one minute of speaking time. There were five people who chose to speak individually.  Some of these five speakers went several seconds beyond the buzzer before stepping down.  No one disputed the proscribed time limitation set by the Chair.  Mr. Kanz did not join the line of speakers at this time. The Chair then allowed each appellant three minutes for rebuttal.  It was during the Grassetti appellant's rebuttal period, who needed to share the three minutes allotted them, that Mr. Kanz first rose to speak.  During his presentation, he was interrupted by the buzzer after one minute but continued speaking until Mr. Katzoff asked him to step down.  Mr. Kanz objected by stating that it wasn't fair that he wasn't allowed to finish what he had to say and, finally, under protest, left the podium.

After the rebuttal period, the public hearing was closed and the Commissioners were allowed to ask questions of either appellant.  The majority of the questions were posed to appellant Allen and then to staff.  During this question and answer period, Mr. Kanz approached the podium with a document relating to a point he had brought up during his original minute of speaking time.  Mr. Katzoff stopped him from speaking by stating that his document was not related to the question on the floor.  However, Mr. Katzoff said he would ask Mr. Kanz another question, "so that you can speak some more."  Mr. Kanz was not able to answer the question and turned it over to other members of the Grassetti appellants.  The public hearing was then closed and the Commissioners began their and deliberation and vote on the item. 

III.
ANALYSIS

The Brown Act states that every agenda for a regular meeting "shall provide an opportunity for members of the public to directly address the legislative body on any item of interest to the public, before or during the legislative body's consideration of the item."  [§54954.3(a)]  The Brown Act further provides that a legislative body may adopt "reasonable regulations" to ensure the public's right to address a legislative body.  The Sunshine Ordinance provides similar rights, and requires Oakland bodies to adopt rules permitting a person "to speak once based on previously adopted time constraints which are reasonable and uniformly applied."  

In the absence of any controlling legal authority, a 1992 opinion by the California Attorney General concluded that a local legislative body may limit the right of the public to speak on particular items to five minutes or less for each individual speaker.  [See 92 Ops.Atty.Gen. 212.]  The opinion noted that local legislative bodies have "wide discretion" in adopting rules of procedure, and that this discretionary authority will usually not be disturbed on subsequent review.  What constitutes a "reasonable" amount of speaking time depends on the facts and circumstances in each case.  Factors to consider in any given case include the time allocated for each meeting, the number of agenda items, the complexity of each item, and the number of persons wishing to address the legislative body.  

The meeting of May 1, 2002, contained regular items of discussion and five noticed public hearings.  The meeting lasted more than four hours.  The Commission heard from a total of eleven public speakers on Item 5, which consumed approximately 2 hours of meeting time.  Given the length of the meeting, the number of speakers, and the time specifically afforded to Item 5, PEC staff cannot conclude that the time limits applied at the May 1 meeting were unreasonable under the circumstances or that they violated the Sunshine Ordinance.  


Mr. Kanz also argues that the total time afforded to Mr. Allen, the developer/appellant, and to his supporters, significantly exceeded the total time provided to those opposing Mr. Allen's position.  He argues that the opponent/appellant group was precluded from rebutting the allegedly inaccurate testimony Mr. Allen provided to the Commission. 


As stated above, the Brown Act and Sunshine Ordinance require legislative bodies to provide members of the public with an opportunity to address each agendized item of business.  In the matter of this appeal, the Planning Commission was also acting in its administrative or "quasi-judicial" capacity, which required it to apply legal standards to a specific factual situation.  Obtaining the facts necessary to make a decision is essential when acting in this role.  Thus, in addition to the public testimony taken, commissioners are frequently permitted to ask questions of the parties, City staff or members of the public.  The fact that a question is asked of one person does not necessarily require it to be asked of everyone.  It is the duty of the Chair to ensure that the Commission's need to obtain relevant information is balanced with the public's right to be heard.  


Based on its review of the proceedings, Commission staff cannot conclude that the Chair abused his discretion in conducting the public hearing.  The videotape reveals that the Chair made an effort to organize the parties into groups and to distribute the speakers' time uniformly.  Most of the "excess" time afforded to Mr. Allen was due to the questions planning commissioners asked of him and the responses he provided.  While Mr. Kanz argues that opponents should have been given an opportunity to answer the same questions asked of Mr. Allen or to rebut his answers, it appears well within the discretion of the Chair to limit questions and answers after all persons have been provided an opportunity to be heard.  

IV.
STAFF RECOMMENDATION


PEC staff recommends that Complaint No. 02-09 be dismissed on grounds that the facts fail to support a finding that a violation occurred. 

Respectfully submitted,

Daniel D. Purnell

Executive Director
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