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Complaint No. 02-16 was filed by Sanjiv Handa on September 30, 2002.   

I.
SUMMARY OF COMPLAINT


Mr. Handa alleges that the acting chairperson of the Oakland Planning Commission denied him a reasonable opportunity to address a joint meeting of the Planning Commission and the Oakland Base Re-Use Authority (OBRA) on July 31, 2002.  Attachment 1.

II.
BACKGROUND

OBRA is a joint powers agency created by the City of Oakland, the Oakland Redevelopment Agency, and the County of Alameda.  OBRA is responsible for adopting the "reuse" plan for the Oakland Army Base pursuant to federal law.   


On July 31, 2002, the Oakland Planning Commission and OBRA held a joint public hearing before taking action on two separate but related measures: The first was the Planning Commission's certification of the final environmental impact report (FEIR) for development of the Oakland Army Base.  The second was OBRA's resolution adopting the final reuse plan for the base.  Attachment 2.


Mr. Handa alleges the agenda contained two items on which he had a right to speak.  He alleges that the acting chairperson, Clinton Killian, originally agreed to provide him with a total of four minutes to address both items but later reduced his time allotment to two minutes.


Commission staff reviewed the videotape from the July 31, 2002, joint meeting.  Before the combined public hearing on the FEIR and the final reuse plan began, Mr. Killian announced that all speakers would be allotted three minutes to address the joint body on both items.  Representatives for speakers who organized into groups would be afforded a total of five minutes.  

When Mr. Handa rose to speak, he objected to the three minutes he was provided and claimed that he should be entitled to a total of nine minutes -- three minutes apiece to address OBRA, the Planning Commission and the two consolidated items.  Mr. Handa was permitted to speak for a total of 3 minutes, 20 seconds on the combined items. 

III.
ANALYSIS

The Brown Act states that every agenda for a regular meeting "shall provide an opportunity for members of the public to directly address the legislative body on any item of interest to the public, before or during the legislative body's consideration of the item."  [§54954.3(a)].  The Brown Act further provides that a legislative body may adopt "reasonable regulations" to ensure the public's right to address a legislative body, including "regulations limiting the total amount of time allocated for public testimony on particular issues and for each individual speaker."  The Sunshine Ordinance provides similar rights, and permits persons "to speak once based on previously adopted time constraints which are reasonable and uniformly applied."  


There is no question that the public had an opportunity to address both legislative bodies before they considered the two items.  It was clearly within the authority of the joint body to limit speaker time on the two issues.  It is also apparent from the videotape that the time allotments were clearly stated before the public hearing began, and uniformly applied to all speakers.  The only remaining issue is whether three minutes was a "reasonable" amount of time to address the joint body on the FEIR and reuse plan.


In the absence of any controlling legal authority, a 1992 opinion by the California Attorney General concluded that a local legislative body may limit the right of the public to speak on particular items to five minutes or less for each individual speaker.  [See 92 Ops.Atty.Gen. 212.]  The opinion noted that local legislative bodies have "wide discretion" in adopting rules of procedure, and that this discretionary authority will usually not be disturbed on subsequent review.  What constitutes a "reasonable" amount of speaking time depends on the facts and circumstances in each case.  Factors to consider in any given case include the time allocated for each meeting, the number of agenda items, the complexity of each item, and the number of persons wishing to address the legislative body.  

The meeting of July 31, 2002, contained the one public hearing on the two items of consideration.  The meeting lasted approximately three hours.  The Commission heard from a total of 12 public speakers during the public hearing, which consumed approximately 35 minutes of meeting time.  

While it can be certainly be argued that speakers should have been provided with more time to comment on two complex and important items, Commission staff cannot conclude that the three-minute time allotment was unreasonable or violated the Sunshine Ordinance.  There is no indication on the videotape that members of the public were denied an opportunity to address the legislative bodies in a way that violated their rights.  Nothing precluded public speakers from addressing their comments to either of the two public bodies or the two agenda items.   

The issue of speaker time inevitably involves a balancing of two competing public interests: the public's right to participate and the ability of a legislative body to regulate its meetings.  Only where there is a clear abuse of discretion or prejudice can a violation of the type asserted by Mr. Handa be sustained.  Commission staff could not detect any of the elements of abuse or prejudice in its review of the meeting videotape. 

III.
STAFF RECOMMENDATION


Commission staff recommends that Complaint No. 02-16 be dismissed on grounds that the facts fail to support a finding that a violation of the Sunshine Ordinance occurred. 

Respectfully submitted,

Daniel D. Purnell

Executive Director
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