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TO:

Public Ethics Commission

FROM:

Daniel Purnell

DATE:

December 9, 2002

RE:
Proposed Amendments To The Oakland Sunshine Ordinance

At its meeting of November 4, 2002, the Commission requested staff to make several substantive and technical changes to the proposed set of amendments to the Oakland Sunshine Ordinance. 

The requested amendments are set forth in the enclosed "redline" version of the Sunshine Ordinance.  The following summarizes the recently directed changes:  



1.
Section 2.20.030(E)(3)




Retain advisory boards, commissions, task forces and committees "created and appointed by the City Manager" as a "local body" subject to the Sunshine Ordinance.  Staff had originally proposed deleting such groups due to the administrative nature of the City Manager's duties. 



2.
Section 2.20.080(A)




Provide that the City Council, Redevelopment Agency, Board of Port Commissioners and the Public Ethics Commission, as well as their standing committees, shall post and file their respective agendas and agenda packages no later than ten (10) days before a regular meeting.  Staff had originally proposed reducing the posting and filing deadline to five days and eliminating the so-called "supplemental" agenda. 



3.
Section 2.20.080(B)




Establish criteria for the practice of "supplementing" a posted agenda.  Currently, the Sunshine Ordinance does not address the practice of supplementing an agenda and agenda-related materials.  Commission staff proposes six conditions under which an agenda package may be "amended or supplemented":

1)  to add an item due to an emergency or urgency, as defined, provided specific findings are adopted at the meeting before action is taken;

2)  to delete or withdraw any item from a posted agenda;

3)  to provide additional information to the agenda-related material previously filed with the Office of the City Clerk provided that the additional information was not known to staff or considered to be relevant at the time the agenda-related materials were filed;

4) to correct technical errors, reduce a stated financial term, or add more details to an agenda description;

5) to report the minutes or actions taken by any standing committee of the City Council, Redevelopment Agency, Board of Port Commissioners, and Public Ethics Commission; and, 

6) to reconsider the adoption of an ordinance under City Charter Section 216. 

Commission staff believes these conditions are consistent with existing practice and the expressed intent of the Commission.  



4.
Sections 2.20.080(D) and (E)

Based on concerns raised by the Office of the City Attorney, Commission staff, in consultation with the City Attorney's Office, has re-written and re-organized proposed subsections (C) and (D).  Subsection (C) sets forth the circumstances in which a local body may take action on an agendized item when the Sunshine Ordinance's special posting and filing requirements may not have been met.

Specifically, subsection (C) would excuse the Sunshine Ordinance's special notice requirements only if the local body met the minimum notice requirements of the Brown Act and adopts findings that it was not reasonably possible to meet the Sunshine requirements and the item relates to one of three narrow exceptions.  

Subsection (D) sets forth the circumstances when a local body may take action on an item not included on a posted agenda.  The proposed language would limit the ability of a local body to take action on a non-agendized matter except in situations of emergency and urgency, as defined.   


5.
Sections 2.20.280(A) and Section 2.20.090(C)




The Commission directed staff to clarify that 1) the City Manager be responsible for administering the Sunshine Ordinance for all "local bodies, agencies, and departments" under his or her control, and 2) requests to become an agenda subscriber of the agenda and agenda-related materials for the Port Board be directed to the Secretary of the Port Board instead of the City Clerk.  


6.
Technical Amendments/Staff-Initiated Changes




The Commission directed several technical changes be made to Sections 2.20.080 (ensuring that the advanced notice requirement for the City Council, Agency, Port and Commission also applied to their respective standing committees), and Section 2.20.120 (clarifying that the "statement" referred to in Section 2.20.120(A) is the same statement which a local body is currently required to make before adjourning into closed session as required in Section 2.20.110).  

In addition, Commission staff is proposing two changes intended to clarify previously proposed language:  The first is to move the language which excludes from the definition of meeting "any congregation or gathering which consists solely of employees of the City of Oakland, the Oakland Redevelopment Agency, or the Port of Oakland" to an exclusion of such a group from the definition of local body.  [See Section 2.20.030(E)].  Similar language in the existing Sunshine Ordinance currently exempts "employee-only" groups from the definition of a "local body."  The reason for the proposed change is to continue permitting such "employee only" groups to meet, discuss and develop collective recommendations without being required to publicly host or notice their meetings.  

The second proposed change is to clarify in Section 2.20.060(E) that a committee of a local body may not take any action at a meeting of one of its committees in the event a non-member of the committee appears and thereby creates a quorum of the full local body.  The previously proposed language would have prohibited the local body from even giving notice that such a committee meeting could become a meeting of the full local body.  Upon further reflection, Commission staff believes that it is better policy to advise the public that such a meeting of the full local body could occur under such circumstances, but that the full body would be precluded from taking action at a noticed subcommittee meeting.  

Finally, the City Council recently adopted amendments to the Sunshine Ordinance to address the situation when a software or hardware failure affects the ability of a local body to timely post an agenda on-line.  Since the adoption clearly represents the City Council's position on this issue, and because the recently adopted language is very similar to Commission staff's current proposal, Commission staff has altered the relevant proposal to conform with the City Council's recently adopted language.  See Sections 2.20.030(I); 2.20.070(B); 2.20.080(A). 

ACTION REQUESTED

Commission staff recommends that the Commission take any additional public comment on the attached amendments before considering an action to recommend them to the City Council for adoption.  

Respectfully submitted,

Daniel D. Purnell

Executive Director
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