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Complaint No. 02-12 was filed by Ralph Kanz on July 1, 2002.

I.
SUMMARY OF COMPLAINT AND ALLEGATIONS

Ralph Kanz filed the above complaint alleging potential violations of conflict of interest law by Oakland City Councilmember Henry Chang.  These issues were described and analyzed in a staff report which the Commission reviewed at its regular meeting of January 6, 2003.  


At the January 6 meeting, Mr. Kanz submitted a memorandum to the Commission raising additional issues and making additional arguments in support of his complaint.  Attachment 1.  The Commission requested Commission staff to address these additional issues in this supplemental report.

II.
ADDITIONAL ISSUES RAISED IN MR. KANZ'S JANUARY 6 MEMO


A.
Option To Purchase The Charing Cross Road Property



Commission staff initially reported that in April, 2000, Mr. Chang sold an option for the future right to purchase his Charing Cross Road property to Tomorrow Development Company.  The company is reportedly owned and controlled by Ted Dang and members of his family.  A month before the sale of the option, Mr. Chang had voted in favor of a proposal to sell a developed parcel of City-owned property (the "Bermuda Building") to a group of investors represented by Mr. Dang.  



According to the terms of the option agreement, Mr. Chang sold the future purchase option to Tomorrow Development Company for $1.00.  Commission staff personally inspected the option agreement as part of its initial investigation.  According to Mr. Chang, the option was extended orally for an additional 12 months.  During the option period, Tomorrow Development Company paid the property taxes on the Charing Cross Road property, once on December 4, 2000, and again on April 9, 2001.  Each payment totaled $282.27.  

In his January 6 memo, Mr. Kanz questions whether these property tax payments should have been identified as a "source of income" on Mr. Chang's Statement Of Economic Interests (Form 700).  He also questions whether Mr. Chang should have disclosed as a source of income the money he received from Tomorrow Development Company to pay for the option, as well as the fees paid by Tomorrow Development Company to Summit Engineering for various engineering reports on the property.  



No later than April 1 of every year, public officials are required to disclose their reportable economic interests held during the preceding calendar year.  For calendar years 2000 and 2001, only sources of income exceeding $500 per year are required to be disclosed.  Since each property tax payment occurred in a different year, (December, 2000 and April, 2001, respectively) neither payment exceeded the minimum annual reporting threshold for the year in which it was paid.  Obviously the $1.00 Tomorrow Development Company paid for the future purchase option on the property did not meet the reporting threshold either.  Copies of the engineering studies which were also inspected by staff indicate they were ordered by, paid for, and delivered to, Tomorrow Development Company.  The studies appeared to have accrued to the benefit of the potential developer, Tomorrow Development Company, and thus did not appear to constitute a reportable financial interest as to Mr. Chang.


B.
Governmental Decisions Involving The Charing Cross Road Property



Mr. Kanz argues that the actions taken by the City Council in connection with the Oakland Creek Ordinance were "tainted by Mr. Chang's 's failure to disclose his interests in his creekside [i.e., Charing Cross Road] property."  He argues that the Commission needs to determine "how many properties were actually impacted by the City Council decision before determining how to proceed with this portion of the complaint."

In its initial report, Commission staff concluded that the actions which the City Council took in connection with the Creek Ordinance were not the type of governmental decisions to which financial conflict of interest laws apply in matters pertaining to real property.  Staff's reasoning for this conclusion was discussed at length in the initial staff report.  Commission staff also raised the possibility that Mr. Chang's participation in the City Council decisions involving the Creek Ordinance might also have been permitted under the "public generally" exception to California conflict of interest laws.  However, Commission staff found it unnecessary to determine whether the exception applied because of its earlier conclusion that the type of decisions Mr. Chang made did not likely trigger a financial conflict of interest.    

Commission staff disagrees that it is necessary to determine "how many properties were actually impacted by the City Council decision" since staff's conclusion was not based on whether the "public generally" exception applied.  Commission staff did anticipate that additional amendments to the Creek Ordinance may be forthcoming that could possibly trigger a conflict situation should Mr. Chang continue to hold title to his creekside property and desire to participate in future decisions affecting it.  At that point, and with knowledge of the specific type of decision being proposed, it might then be appropriate to determine the number of creekside property owners.   

C.
Payment Of Legal Fees In The Litigation Involving 5650 Bancroft Avenue

Mr. Kanz alleged in his underlying complaint that the deposition of Henry Chang indicated that Ted Dang may have paid Mr. Chang's legal bills in a lawsuit involving Mr. Chang's prior ownership of 5650 Bancroft Avenue.  Mr. Kanz requests that the Commission obtain Mr. Chang's "attorney billings and payments relative to 5650 Bancroft Avenue."  

The deposition question which led to Mr. Kanz's initial allegation was whether Mr. Chang had legal representation when he sold 5650 Bancroft Avenue in 1995.  Mr. Chang responded:  "Ted is helping me at the time.  I think he [Mr. Chang's attorney] did charge me some time or something."  His attorney then states: "We did charge you."  Attachment 2.  

When Commission staff asked Mr. Chang about payment for his legal bills in the lawsuit, Mr. Chang stated he paid for his own legal representation.  He provided Commission staff with a copy of a cancelled check in the amount of $1,000 demonstrating personal payment of his legal bills.  He denied that Mr. Dang paid for his legal fees.  He further described his attorney's erratic behavior and eventual abandonment of Mr. Chang's case.   

Based on Mr. Chang's statement that he paid his own attorney fees, the copy of the cancelled check showing at least partial payment of those fees, and his attorney's statement at the deposition that his office "did charge" Mr. Chang, Commission staff did not believe it was necessary or appropriate to demand Mr. Chang's private financial records in connection with this particular accusation.  The statement that "Ted is helping me at the time" did not create, in staff's opinion, a reasonable inference that Mr. Dang was paying Mr. Chang's legal fees in light of the question asked of him.   

D.
"Property Management Services" At 5650 Bancroft

In his original complaint, Mr. Kanz questioned whether "Ted Dang was performing property management activities for Mr. Chang without charging for his services."  Commission staff initially reported that Mr. Dang was compensated $5,000 for assisting the Changs in the sale of their property, which was paid from the proceeds of sale at the close of escrow.  Mr. Kanz now questions the source of the $5,000 payment and whether Mr. Dang's services on behalf of Mr. Chang shouldn't be investigated as an undisclosed gift.  

Commission staff initially reviewed the deposition transcripts provided by Mr. Kanz.  Mr. Dang's testimony regarding his "property management services" to Mr. Chang was quite clear:  He charged Mr. Chang on an "hourly basis" for assisting him in selling the property.  He claims he had Mr. Chang perform architectural services for one of his projects on an hourly basis and that the two amounts "basically washed."  Attachment 3.  

As to the source and purpose of the $5,000 payment, Mr. Chang had earlier provided Commission staff with a copy of an escrow document itemizing estimated closing costs and purchase amounts.  The statement showed a $5,000 cost to the purchaser, AADA, as a "consulting fee."  On this basis, Commission staff reported, rather imprecisely, that Mr. Dang "was paid $5,000 for his services."  This statement may have left the impression that Mr. Dang received $5,000 for his services on behalf of Mr. Chang.  What the initial staff report should have made clearer is that Mr. Chang and Mr. Dang worked out the reciprocal "service-for-payment" arrangement (discussed above) for Mr. Dang's assistance to Mr. Chang in selling the property.  It is unknown whether and to what extent Mr. Dang was actually paid or accepted the $5,000 for his work on behalf of AADA.  In any event, Mr. Dang's deposition transcript and the statements made by Mr. Chang to Commission staff appear to be inconsistent with the accusation that Mr. Chang received an uncompensated service from Mr. Dang in connection with the sale of the Bancroft Avenue property.

E.
Ownership Interest In and Loan Secured By 5650 Bancroft Avenue

Mr. Kanz initially alleged that Mr. Chang's purported interest in the loan secured by 5650 Bancroft Avenue should have been reported on his Form 700 from the time he sold his property in 1995 until the loan was reconveyed in October, 2000.  Commission staff previously concluded that whether Mr. Chang had any ongoing interest in the loan after 1995 was what the lawsuit was filed to establish.  Since the lawsuit settled without a resolution of this issue, Commission staff reported that there was no way for the Commission to determine whether Mr. Chang had any ongoing reporting obligations with respect to the loan.  

In his January 6 memorandum, Mr. Kanz presents his arguments why Mr. Chang was an obligee on the outstanding loan after he sold the property.  He implicitly argues that the Commission should determine, or that the Commission request the FPPC to determine, whether Mr. Chang had an ongoing interest in the loan.  However as Commission staff initially reported, there is still no way for the Commission (or the FPPC) to determine this issue.  Neither body is in a position to consider countervailing testimony, documents or defenses on the complex legal issue of whether Mr. Chang had an ongoing interest in a commercial loan after the property securing the loan was transferred in 1995.  Because of the uncertainty over whether such a financial interest even existed, Commission staff could not recommend that the Commission or the FPPC attempt to resolve this foundational issue.    

F.
Approval Of Chang Settlement Agreement In Closed Session 

When the litigation involving Mr. Chang's former property at 5650 Bancroft was ultimately settled in 2000, one of the participants in the agreement was the City of Oakland.  The reason was that the City held a number of liens against the property for unpaid garbage service.  Mr. Kanz now questions why the City participated in the settlement without City Council approval, and alleges that the failure to seek City Council approval was politically motivated to avoid damage to Mr. Chang's re-election campaign.

While the initial complaint against Mr. Chang listed City liens totaling $5,957.98, the City could only document and assert outstanding garbage liens in the amount of $2,978.99, according to the Office of the City Attorney.  The City demanded and received full payment of its liens at the time the property was re-conveyed to the lender.  Attachment 4.  Because the City received full payment of what it was owed, the issue of the lien "settlement" did not require City Council approval, which the City Attorney's Office states is consistent with the City's lien collection activities.  


G.
Mr. Chang's Participation In The Bermuda Building Proposal



Mr. Kanz questions in his January 6 memo whether the City of Oakland acquired the Bermuda Building "with the intent of selling the property to Ted Dang."  He questions whether Mr. Chang should have recused himself on the 1998 votes to acquire the Bermuda Building by eminent domain, presumably because of his stated financial interests involving entities controlled by Ted Dang.  



The City of Oakland attempted to acquire the Bermuda Building in the course of an eminent domain action in 1998.  CEDA staff reports dated March 31, 1998, and June 23, 1998, contemplated the eventual renovation of the facility by an un-named "private sector development entity."  There is no mention or identification in the staff reports of whom that "development entity" might ultimately be.  According to CEDA staff, the earliest known indication of the proposal to sell the Bermuda Building to a group of investors represented by Mr. Dang occurred in August, 1999, when Mr. Dang pitched a "conceptual proposal" to acquire the Bermuda Building for use as a commercial trade center.  Thus there does not appear to be a factual basis to allege that the City Council had "intended" to sell the Bermuda Building to Mr. Dang's investors at the time it authorized eminent domain proceedings, or that Mr. Chang would have been obliged to recuse himself from those votes.   

H.
Reconsideration Of Complaint No. 00-09 (Kanz)



Mr. Kanz requests that the Commission re-open his former complaint against Ted Dang on grounds that the group of investors he was representing on the Bermuda Building proposal was never formally incorporated.  Mr. Kanz filed a complaint with the Commission [No. 00-09] against Ted Dang in May, 2000, alleging that Mr. Dang had made a campaign contribution to a City Council candidate at the time Mr. Dang was negotiating with the Redevelopment Agency on behalf of the potential Bermuda Building investors.  Attachment 5.  The Oakland Campaign Reform Act (OCRA) prohibits contractors from making campaign contributions while negotiating certain contracts with the City or Agency.

In considering Complaint No. 00-09 at its meeting of September 11, 2000, the Commission deferred the question of whether Mr. Dang violated the prohibition on contractor contributions pending a final agreement between the City and the Bermuda Building investors.  The Commission took this action because it was necessary to determine whether Mr. Dang's company would comprise a majority or minority share in the investor group.  As a majority stakeholder, Mr. Dang's contribution could be attributed to the investor group that was in negotiation with the Agency at the time the contribution was made.  As a projected minority stakeholder, Mr. Dang's personal contribution may not have been attributable to the investor group.  After the Bermuda Building deal collapsed in late 2000 without the investor company being formed, these determinations appeared to be moot and no further action was ever taken on the complaint.    

Mr. Kanz now requests the Commission to reconsider his original complaint to address the applicability of OCRA in light of the proposal's demise.  Since Mr. Kanz could have raised this issue two-and-a-half years ago, Commission staff questions the timeliness and propriety of "re-opening" his original complaint.  Commission staff also questions whether this issue has any relevance to the current complaint pending against Mr. Chang, since Complaint No. 00-09 was brought against Mr. Dang and his November, 1999, contribution to another City Council candidate.  Given the passage of time, the fact that no new information about Complaint No. 00-09 has been developed, and the lack of local law governing the issue Mr. Kanz initially raised and raises now, Commission staff does not recommend "re-opening" Complaint No. 00-09.

I.
Applicability of Government Code Section 91003.5 and City Council Code of Ethics To This Complaint



Mr. Kanz finally asserts that the Commission should "research the applicability of Governmental Code Section 91003.5. . . and the City Council Code of Ethics to this complaint."



Government Code Section 91003.5 states that any person who violates the conflict of interest provisions of the California Political Reform Act "is subject to discipline by his or her agency, including dismissal, consistent with any applicable civil service or other personnel laws, regulations and procedures."



The City Council Code of Ethics is contained in an ongoing resolution the City Council adopts from session-to-session.  It contains a number of broadly stated principles and duties including the duty to "work for the common good of the City" and to "refrain from accepting gifts or favors or promises. . . which might compromise or tend to impair independence of judgment or action."   



Mr. Kanz has made a number of allegations within this complaint.  With the exception of his most recent request to "re-open" his earlier Complaint No. 00-09 against Ted Dang (see Section I, above), all the allegations Mr. Kanz raises are governed by the California Political Reform Act.  Only the FPPC and the courts have jurisdiction to determine violations of these provisions.  Thus Commission staff concludes the Commission cannot consider the applicability of local enforcement provisions unless and until a violation is established.  

III.
STAFF RECOMMENDATION


At its meeting of January 6, 2003, the Commission voted to refer two issues raised in this Complaint to the FPPC for further investigation and proceedings:

1) Whether Mr. Chang should have reported his ownership interest in the Charing Cross Road property between August, 1996, and his recent amendment to his Statement of Economic Interests dated July 29, 2002; and, 2) Whether Mr. Chang was precluded from voting on the Bermuda Building proposal in March, 2000, due to his reported economic interests in 485 Associates and 3640 Associates. 


Based on the above analysis of Mr. Kanz's newest allegations, Commission staff does not recommend that any additional issues raised by Mr. Kanz be referred to the FPPC for determination.  Staff recommends that Complaint No. 02-12 be dismissed.

Respectfully submitted,

Daniel D. Purnell

Executive Director

((  City Attorney approval as to form and legality relates specifically to the legal issues raised in the staff report.  The City Attorney's approval is not an endorsement of any policy issues expressed or of the conclusions reached by staff on the merits of the underlying complaint.





