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TO:

Public Ethics Commission

FROM:

Daniel Purnell

DATE:

October 7, 2002

RE:
A Report And Action To Be Taken Regarding

Proposed Amendments To The Oakland Sunshine Ordinance
I.

BACKGROUND

One of the express duties of the Commission is to review, report on, and propose amendments to, the Oakland Sunshine Ordinance.  Last year, the Commission directed staff to undertake a comprehensive analysis of the ordinance.  That analysis, dated May 8, 2001, was widely circulated and resulted in numerous comments from City staff and members of the public.  

The Commission's Sunshine Committee directed staff to prepare specific recommendations for addressing the issues raised in the May 8 analysis.  Those recommendations were submitted to the Sunshine Committee on May 2, 2002, and were the subject of three separate Sunshine Committee meetings held during May and June of this year.  At the conclusion of those meetings, the Committee directed staff to summarize the comments taken at the meetings and to prepare draft amendments to the ordinance. 

This memorandum contains the following attachments:

· Proposed Sunshine Ordinance, as amended.  Attachment 1. 

A section-by-section comparison between the proposed amendments and the existing ordinance is available upon request from the Public Ethics Commission or at the Commission's website.

· A summary of comments received at the Sunshine Committee's prior public meetings on the Sunshine Ordinance. Attachment 2. 

· Letters from the Society of Professional Journalists and the League of Women Voters.  Attachment 3. 

II.
EXISTING SUNSHINE ORDINANCE

As stated in previous memoranda, the Sunshine Ordinance has two main components.  The first is a local supplement to the Brown Act, which regulates meetings of local legislative bodies.  The second is a local supplement to the Public Records Act, which regulates public access to records.  Much of the Oakland Sunshine Ordinance appears to have been heavily influenced by, if not taken directly from, San Francisco's Sunshine Ordinance and the Brown Act.  While San Francisco's ordinance has been amended several times, Oakland's ordinance has not been revised since its initial adoption in January, 1997.

The most significant, unique features of the Oakland Sunshine Ordinance are:

· A ten-day notice requirement for regular meetings of the City Council, Redevelopment Agency, and the Port of Oakland, including on-line posting.  (Only 72-hour notice is required under the Brown Act; no requirement for on-line posting.)

· A "two-business day" notice requirement for special meetings for all local bodies.  (Only 24-hour notice is required under the Brown Act.)

· A 15-day notice requirement for special meetings held in locations other than the usual meeting place.  (Only 24-hour notice is required under the Brown Act.)

· Greater public disclosures before and after closed sessions than those required under the Brown Act.

· Provisions formalizing and facilitating the release of so-called "oral" public information.  (No corresponding requirements in the Public Records Act.)

· Creation and maintenance of various "communication files" for some local bodies.  (No corresponding requirements in the Public Records Act.)

· Provisions requiring the disclosure of documents that would otherwise be confidential under the Public Records Act.

· "Immediate" (i.e., next business day) disclosure for copies of public records.  (The Public Records Act permits significantly more time to produce copies of records.)

· Implementation and enforcement by the Public Ethics Commission.  (Mostly judicial remedies exist under state laws.) 

While the Sunshine Ordinance represents a strong local policy in favor of greater public access to meetings and records, the language of the ordinance itself is in some places unclear and disorganized. (Staff has previously reviewed these issues in its memorandum of May 8, 2001.)  In addition, there exist ongoing difficulties in complying with certain Sunshine requirements, among them the "ten-day" notice provision for regular meetings of the City Council, Redevelopment Agency and Port of Oakland.


A.
"Ten-day" Notice Requirement For City/Agency/Port Meetings

Under the "ten-day" requirement, copies of the agenda and all agenda-related material must be made public and distributed ten days before a City/Agency/Port regular meeting or a regular meeting of any of their sub-committees.  Because the agenda is established ten days before a meeting, a need often arises to amend the agenda when items are modified or when new information or analyses become available.  Also, because the City Council employs a "committee" system for reviewing all policy and scheduling issues, the ten-day requirement can significantly add to the time it takes to present an item of business to the full City Council for consideration.  For many issues, this additional time for taking action does not present a problem.  Occasionally, however, the additional time can affect the efficient handling of City, Agency or Port business, especially on matters in which prompt action is necessary.   

To deal with the inherent challenges of complying with a ten-day notice requirement, the City has employed the use of a "supplemental" agenda and agenda package.  Under the supplemental agenda process, a second ("supplemental") agenda and agenda package is distributed on the Friday before Tuesday's City Council meetings.  This supplemental package includes all additional back-up material and any changes required to the agenda since its initial posting and distribution approximately one week earlier.  Thus the City produces two meeting agendas and agenda packages for all regular City Council meetings.  Because of the supplemental agenda process, it is not until Friday that a final picture emerges of what items will be considered at the Tuesday City Council meetings.  It is also acknowledged that the supplemental agenda process can be confusing for members of the public unfamiliar with its use. 

(As a point of reference, only a handful of cities and counties in California require more than the 72-hour notice provided in the Brown Act.  None of the cities and counties known to have modified their notice requirements provide for more than four days' notice for a regular meeting.  The San Francisco Sunshine Ordinance, on which much of the Oakland ordinance was modeled, still provides for 72 hours' notice.) 

III.
SUMMARY OF PROPOSED AMENDMENTS

The attached amendments were drafted with the following goals in mind: 1) to clarify and better organize the ordinance's existing provisions; 2) to reconcile the desire for advanced notice of City, Agency and Port meetings with the practical realities of scheduling, analyzing, disseminating and considering items of government business; and 3) to enable the Public Ethics Commission to effectively administer and enforce the Sunshine Ordinance. 

The following is a summary of the significant proposed amendments to the Sunshine Ordinance:

· Clarifies which local legislative bodies are subject to the ordinance and conforms the definition of "meeting" to that specified in the Brown Act.  [See proposed Section 2.20.030].

· Clarifies the procedures for providing notice for special and regular meetings; changes the "ten-day" notice requirement to no later than five (5) days for City Council, Agency and Port meetings; prohibits amending or supplementing a City, Agency or Port agenda once it has been posted, except as specified.  [See proposed Sections 2.20.060; 2.20.070; and 2.20.080].

· Clarifies disclosure requirements for noticing and taking action on certain closed session items; expressly permits public comment prior to convening a closed session.  [See proposed Sections 2.20.110 and 2.20.120].

· Requires an "open forum" agenda item at all special meetings.  [See proposed Section 2.20.150].

· Establishes a City-wide policy that all speakers are entitled to a minimum of two minutes of speaking time, subject to the discretion of the presiding officer of the local body.  [See proposed Section 2.20.150].

· Requires the permanent retention of all taped recordings of City, Agency and Port meetings.  [See proposed Section 2.20.160].

· Clarifies and simplifies the process for maintaining a "communication file" for the City, Agency and the Port. [See proposed Section 2.20.170].

· Provides that "Immediate Disclosure Requests" be fulfilled within three business days and establishes clear standards when additional time may be requested.  [See proposed Section 2.20.230].

· Eliminates current language permitting the City to recover the cost of redacting confidential information from a public record; such charges are contrary to existing state law.  [Compare proposed Section 2.20.240 and existing Section 2.20.260].

· Conforms cost of duplication for public records to the amounts set in the City's annually reviewed Master Fee Schedule, rather than setting a fee by ordinance.  Specifies which public records may be obtained without charge to the public.  [See proposed Section 2.20.260].

· Provides for informal mediation in the event a request for public records is denied.  Requires any person filing a complaint with the Commission for the alleged failure to inspect or to receive copies of public records to first participate in mediation.  Local bodies found to have violated a material provision of the Sunshine Ordinance must consider whether to cure or correct the violation at a subsequent meeting.  No person who attended or had actual notice of a meeting may file a complaint with the Commission alleging a defect in the notice requirements for that meeting.  [See proposed Section 2.20.270].

IV.
ACTION REQUESTED

Commission staff recommends that the Commission review carefully and take public comments on the proposed amendments before considering a motion to refer them to the City Council for adoption.  Should the Commission decide to refer all or a portion of the recommended amendments to the City Council, the Commission may also wish to direct staff to prepare a plan to publicize and implement any new provisions of the ordinance, including staff training. 

Respectfully submitted,

Daniel D. Purnell

Executive Director 

SUMMARY OF PUBLIC COMMENTS ON THE SUNSHINE ORDINANCE

At its meetings of May 2, May 23, and June 13, 2002, the Commission's Sunshine Committee received a number of public comments and proposals regarding the Sunshine Ordinance.  These comments are in addition to those reported from earlier hearings the Sunshine Committee conducted during 2000, a summary of which is also attached.  Some of the comments have been incorporated into staff's proposed draft amendments.  Others require administrative, rather than legislative, implementation.  

Open Meetings

· All appointed committees, task forces or groups should be required to hold noticed public meetings, regardless of whether they are temporary, advisory or appointed solely by the Mayor or City Manager.

· Public benefit corporations which exist to serve the City or its institutions, such as the Museum Foundation, Zoo Society, Children's Fairyland, etc., should be required to comply with the Brown Act and/or Sunshine Ordinance.

· There should be some criteria for calling a special meeting; simply because a legislative body cannot meet the 10-day notice requirement should not be a sufficient reason to hold a special meeting.  

· Current City Council agendas are still too confusing; they should be re-organized and provide a better explanation of the actions the City Council intends to take, especially on items reported out of committee.  

· All persons should have the right to speak for a minimum of three minutes.

· Use of speaker cards should be limited or eliminated.

· Provide "open forum" at regular and special meetings.  Open forum should also be called at the beginning and end of each meeting, even though a speaker could only speak once during open forum.

· Those portions of the Sunshine Ordinance that merely restate provisions of the Brown Act should be retained.  The Ethics Commission should provide free copies of the Sunshine Ordinance to the public.

Public Records

· Several copies of all the material that is provided to members of a local body for a meeting should be available for public inspection at the meeting (i.e., binders at the back of the room)

· Provide that "scorer's evaluations" on publicly bid contracts are a discloseable public record.

· Provide that correspondence and position papers be made available for public inspection during the negotiation process for all "sole source contracts", contracts in excess of $500,000, or proposed franchise agreements [consistent with SF Sunshine Ordinance Section 67.24.(e)(3)]. 

Closed Session

· Agendas should contain more information about closed session items, especially pending litigation matters, beyond the minimum requirements of the Brown Act.  Pending litigation items should fully identify the case by providing the case title, case number, county of jurisdiction, and type of case (personal injury, breach of contract, etc.) 
· Reports out of closed session should contain more detail on the actions taken.  Any claim or case settlement should include a description of the claim asserted, dollar amount and any other significant issue (since the settlement document itself is ultimately a discloseable public record). 

· All actions that could be taken in closed session under the Brown Act should be taken in open session after the City Council has had an opportunity to confer with its legal counsel or staff in closed session on those aspects of the item that are confidential or prejudicial.    

· It should be stated on every agenda, as well as announced orally, that the public has a right to address the City Council (or any other legislative body) on any item noticed for closed session before closed session convenes.  

· There should be affirmative language that the City Council shall not discuss its position on pending state legislation in closed session.

Miscellaneous

· The Sunshine Ordinance should contain a City press room policy that provides that the press room shall be open during regular business hours and as well as when the City Council and other major policy boards are in session.  

· The City should establish an on-line "Master Calendar" which would show all public meetings that will occur on any given date, with links to meeting agendas and staff reports.
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