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Complaint No. 02-12 was filed by Ralph Kanz on July 1, 2002.

I.
SUMMARY OF COMPLAINT AND ALLEGATIONS

Ralph Kanz filed the above complaint alleging that Oakland City Councilmember Henry Chang failed to disclose an ownership interest in real property located on Charing Cross Road in the City of Oakland on several annual Statements of Economic Interests (Form 700), and participated in governmental decisions involving that property in violation of state conflict of interest law.  Attachment 1.  

During the investigation of the complaint, Mr. Kanz provided Commission staff with additional information that raise two other conflict of interest issues that will be analyzed: 1) whether Mr. Chang was required to disclose alleged financial interests in connection with property located at 5650 Bancroft Avenue, and 2) whether Mr. Chang was precluded from voting on a proposal to transfer City-owned property (the "Bermuda Building") to a group of investors in March, 2000.  

II.
CONFLICT ISSUES INVOLVING THE CHARING CROSS ROAD PROPERTY


A.
Failure To Disclosure An Economic Interest In Real Property 



Mr. Kanz submits with his complaint a copy of a grant deed demonstrating that Mr. Chang acquired title to a parcel of undeveloped real property on or about January 10, 1966.  Attachment 2.  The property is located between Charing Cross Road and Tunnel Road in Oakland, California.

Councilmember Chang assumed local office in 1994.  He disclosed his ownership interest in the property on a Statement of Economic Interests filed on August 12, 1996.  Attachment 3.  The reported value of the property exceeded $100,000.  Since that 1996 filing, Mr. Chang did not disclose any financial interest in the property in subsequent annual filings despite his ongoing ownership interest.  After Mr. Kanz filed this complaint, Mr. Chang filed an amended Form 700 on July 29, 2002, identifying his continuing interest in the property.  Attachment 4. 

With certain exceptions, California law requires that public officials disclose any financial interest totaling $2,000 or more in real property that is located within their agency's jurisdiction.  [See Government Code Sections 87103; 87203].  

Mr. Chang contends his failure to disclose his ongoing interest in the property was an oversight, and that he was unsure whether he even had any further interest in the property because he sold a two-year option to purchase the property to a potential buyer in April, 2000.  This option was recently renewed for another 12 months, according to Mr. Chang.  He states that the potential buyer paid the property tax and associated costs of developing the property, such as survey and soil reports, during the initial option period.  (See Section IV.A., below.)


Regardless of the purchase option, Mr. Chang has never ceased to be the registered owner of the property.  Nothing in the law suggests that an owner can divest himself of an ownership interest in real property merely by selling someone an option to purchase it at a later date.  Thus there is a legal and factual basis to believe that Mr. Chang should have disclosed his interest in the Charing Cross Road property in filings made between August, 1996, and July, 2002.   

B.
Participation In Governmental Decisions Involving The Charing Cross Road Property

The California Political Reform Act prohibits public officials from making, participating in making, or using their official position to influence a government decision in which they know or have reason to know they have a financial interest.  [Gov't Code 87100].  Public officials may have a conflict of interest if real property in which they have a financial interest is the "subject of a governmental decision," or if any part of the real property is located within 500 feet of the real property that is the subject of the governmental decision.  [2 Cal. Code of Regs. Section 18704.2].

Mr. Kanz alleges that Mr. Chang's ownership of the Charing Cross Road property should have precluded Mr. Chang from participating in a series of City Council decisions involving amendments and actions pertaining to the "Oakland Creek Protection, Storm Water Management and Discharge Control Ordinance" (aka "Creek Ordinance").  

The following discussion describes the Creek Ordinance and its relevance to Mr. Chang's property, the City Council's decisions affecting the Ordinance, and whether Mr. Chang's votes on the Creek Ordinance could have affected his economic interest in the property.    

1.
The Oakland Creek Ordinance
The Creek Ordinance, among other things, establishes development guidelines for projects taking place near creeks.  No person may develop or begin work on property defined or designated as "creekside property" unless he or she first obtains a special development permit.  Depending on the kind of development, certain mitigation measures may be applied as a condition of obtaining a permit.  In general, the more extensive the proposed development, the more mitigation measures which could be applied.  These additional mitigation measures could potentially make a project more expensive and time-consuming to develop.  

According to a database maintained by Oakland's Department of Public Works, Mr. Chang's Charing Cross Road property was designated as "creekside property" sometime in November, 2000.  Properties are designated as "creekside property" if they have a creek or a "riparian corridor" (i.e., the creek and its surrounding vegetation) crossing the property, or if the property is "contiguous to" a creek or riparian corridor.  Creeks and riparian corridors are currently identified by their existence on a creek map published by the Oakland Museum ("Museum Map") or by field inspection.  

Mr. Chang's property borders another parcel that has a watercourse running through it.  Attachment 5.  It is the proximity of Mr. Chang's property to the neighboring "riparian corridor" that caused his property to be designated as "creekside property" by Department of Public Works staff.  Because of its designation as "creekside property," any person attempting to develop Mr. Chang's parcel would first have to obtain a creek permit and comply with the applicable mitigation measures.  Mr. Chang has never appealed this "creekside property" designation. 

2.
City Council Decisions Affecting The Creek Ordinance
Since conflict of interest situations arise only in connection with governmental decisions, it is necessary to understand what the decisions attempted to do.  The following summarizes relevant City Council decisions relating to the Creek Ordinance:

Public Safety Committee Meeting Of November 27, 2001:

On November 27, 2001, the Public Safety Committee, on which Mr. Chang serves as a member, received an informational staff report that identified various problems with the current Creek Ordinance.  One identified problem was that the Museum Map is not detailed enough to identify all the creeks within the City.  Mr. Chang voted with the Committee to recommend that the City Council receive the report. 

City Council Meeting Of December 11, 2001:
At the December 11, 2001, City Council meeting at which the staff report was considered, Mr. Chang made a motion to direct staff to prepare amendments to the Creek Ordinance that would, among other things, affect the way in which new creeks and new creekside properties are identified.  Attachment 6.  This motion failed due to the adoption of an alternative motion that simply directed staff to report back with a series of policy options to improve the administration and enforcement of the Creek Ordinance.  Mr. Chang voted against this alternative motion.  

City Council Meeting Of February 26, 2002:

On February 26, 2002, staff presented the City Council with the report it requested at the December 11, 2001, meeting.  The report recommended the adoption of a resolution that authorized the City Manager to enter into a contract with a private consulting firm to identify and map "all creeks in Oakland."  The report also recommended that the City hire a consultant to create new development standards for creekside properties and, while the new standards are being created, to implement an interim set of procedures for people wishing to develop their property.  

After discussion on the report, Mr. Chang made a motion to accept the staff's recommendation and to further provide that: 1) the new creek map be approved by the City Planning Commission; 2) creek determination appeals go to the City Planning Commission rather than to the Director of the Public Works Agency; and, 3) the new mapping study be done in conjunction with the City's Storm Drainage Master Plan.  Attachment 7.  Mr. Chang withdrew his motion in favor of a substitute motion that provided: 1) the new creek map be approved by the Planning Commission and City Council; 2) maintain the current system for identifying creeks but with appeals going to the Planning Commission; 3) proceed with new development standards and adopt the recommended interim set of procedures; and 4) update the existing Creek Map.  

City Council Meetings Of July 16, 2002, and July 30, 2002:



On July 16, 2002, the City Council considered amendments to the Creek Ordinance to change the appeal process for designated creekside properties as proposed at the City Council's February 26, 2002, meeting.  The amendment was revised to require that appeals already filed but not yet decided be heard by the Planning Commission.  Mr. Chang voted in favor of the revised amendment.  He also voted in favor of the proposed amendment during its second and final reading on July 30, 2002.   

3.
Did The Decisions Have A Material Financial Effect On The Property?
Real property can be the "subject of a governmental decision" under a number of regulated situations.  None of the regulated situations, however, appear to apply to the type of decisions in which Mr. Chang participated.  [See 2 Cal. Code of Regs. Section 18704.2(a)].  In fact, California law expressly states that governmental decisions pertaining to "development standards" that are applicable to a particular class of real property do not give rise to a conflict of interest situation simply because a public official owns property that happens to be a part of that class.  [See 2 Cal. Code of Regs. Sections 18704.2(a)(6); 18705.2(b)(1)].

The governmental decisions in which Mr. Chang participated arguably affected development standards for a class of approximately 3,740 designated creekside properties within the City; not just his own.  Therefore, a legal presumption exists that those decisions did not have an important or "material" effect on his financial interest in the Charing Cross Road property.  However, this presumption can be rebutted by proof that there are "specific circumstances" regarding the governmental decision, its financial effect, or the nature of the real property itself which make it "more likely than not" that his decisions will have a material financial effect on the real property in question.  Those "specific circumstances" expressly include, but are not limited to, the "development potential," "income potential" and "use" of the real property in which the public official has a financial interest.  [2 Cal. Code of Regs. Section 18705.2(b)(1)].  

As stated above, Mr. Chang sold an option to purchase the Charing Cross Road property in April, 2000.  Based on documents provided to Commission staff by Mr. Chang, the potential buyer apparently commissioned and paid for professional surveys of the property and a geotechnical report for a proposed residential development on the property.  Attachment 8.  While the surveys were performed in 2000, Mr. Chang stated that the option to purchase his property was extended for another 12 months.  Thus, there is information to support a conclusion that Mr. Chang ultimately intends to sell and/or have the Charing Cross Road property developed.

Yet in spite of this presumed intent to sell and/or develop the property, it is difficult to conclude that the governmental decisions in which Mr. Chang participated would have likely affected the potential sale or development.  None of the decisions specified a particular result that would have enhanced or discouraged the sale or development of his property or the class of existing creekside properties in general.

(Note: It is uncertain whether Mr. Chang's December 11, 2001, request for staff to develop amendments to the Creek Ordinance would have affected the designation of his property.  Such a request would have required staff to develop specific language and require a future vote by the City Council to amend the ordinance.  The outcome of such a drafting assignment and future vote is speculative and was mooted by the adoption of an alternative motion.  It is also speculative whether the preparation of a revised Museum Map will have any effect on the current designation of Mr. Chang's property.)  

4.
Public Generally Exception

Finally, even if the decisions in which Mr. Chang participated did have a material effect on his property, state law provides an exemption on matters which affect the "public generally" as opposed to the public official specifically.  This means that a public official may participate in a decision in which he or she has a financial interest if the effect of the decision is so broadly felt that other members of the public are affected in the same way, such as voting for a local tax cut.  Under FPPC regulations, if a governmental decision affecting real property will affect more than 5,000 other property owners the same way, then the "public generally" exemption applies and the public official may vote in spite of his or her financial interest in the property.  [2 Cal. Code of Regs. Section 18707.1(b)(1)(B)]. 

In this case, Public Works staff reports that a total of approximately 3,740 parcels have been designated as "creekside property."  The question is whether there are more than 5,000 owners of these parcels.  According to Public Works staff, there is no simple or speedy way to identify the total number of owners of all designated creekside properties.  Such an inquiry would require a parcel-by-parcel review of all recorded owners.  Staff did indicate, however, that 379 parcels, or approximately 10 percent of the total, were owned by a single governmental body.  Thus approximately 1,260 parcels of the remaining 3,361 would have to be owned by at least two people in order for the "public generally" exemption to apply.  It is pertinent to note that married persons and domestic partners can hold a joint or common interest in a property, meaning that each person named on the title would count as a separate owner.  However, individuals owning two or more parcels would only be counted once.   

Regardless of whether the "public generally" exception applies in this situation, Commission staff does not believe that the facts warrant a referral to the FPPC for a conflict of interest determination.  The decisions in which Mr. Chang participated appear to be too general to have an effect on the development or income potential of his property. 

III.
ALLEGED FAILURE TO DISCLOSE FINANCIAL INTERESTS IN CONNECTION WITH 5650 BANCROFT AVENUE


Mr. Kanz submitted to Commission staff a large number of documents which were filed in Alameda Superior Court in connection with a lawsuit involving Mr. Chang.  The lawsuit pertained to a developed piece of property Mr. Chang and his wife owned at 5650 Bancroft Avenue in Oakland.  The documents indicate that Mr. Chang purchased 5650 Bancroft Avenue in 1988 and received a commercial loan secured by the property to finance a multi-unit residential building.

After the property was developed, the court documents indicate that the building fell into disrepair and payments on the loan became delinquent.  Mr. Chang says he hired Ted Dang, a local developer and real estate broker, to assist him in selling the property.  The property eventually was sold to the African American Development Association ("AADA") in 1995, but when that organization allegedly failed to keep its loan commitments, the lender sought payment from Mr. Chang and ultimately filed the lawsuit.  Mr. Chang denied that he had any responsibility for payment after the property was sold and the loan refinanced in 1995.  The lawsuit was ultimately settled in June, 2000. 

Based on the information provided in the court documents, including partial copies of depositions taken of Mr. Chang and Mr. Dang, Mr. Kanz alleges that Mr. Chang realized and failed to disclose the following economic interests:

1) Ted Dang's alleged payment of Mr. Chang's legal fees in the lawsuit; 

2) Ted Dang's "property management services" at 5650 Bancroft; and,

3) Mr. Chang's ownership interest in, as well as the loan secured by, 5650 Bancroft.  Attachment 9. 

A.
Payment of Legal Fees



On page 74 of his deposition, Mr. Chang states that "Ted is helping me at this time."  Attachment 10.  This was in response to a question of whether Mr. Chang was represented by counsel when he executed certain documents involving the loan.  Mr. Chang told Commission staff that he paid his lawyer, Clifford Mau, directly for the legal services provided in the case and presented a copy of a cancelled check payable to Mr. Mau for legal services in the amount of $2,000.00 dated September 8, 1999.  According to Mr. Chang, that was the last payment he made to Mr. Mau who, according to Mr. Chang, abandoned his representation of Mr. Chang shortly after the deposition.  Mr. Chang expressly denies that Mr. Dang paid for any legal services provided by Mr. Mau.  Mr. Mau has since closed his Oakland law office and is not listed as an attorney licensed to practice law in California.  


B.
Ted Dang's "Property Management Services" at 5650 Bancroft



Mr. Chang states that he asked Mr. Dang to help him sell the property once it became too difficult for him to manage.  Mr. Dang apparently identified AADA as a potential buyer and attempted to renegotiate terms with the lender on the outstanding loan.  Mr. Dang was paid $5,000.00 for his services from the proceeds of the sale to AADA at the close of escrow.  Any references in the deposition to services performed by Mr. Dang were in connection with the sale of the property and renegotiation of the loan.  There was no other service rendered in connection with that property, according to Mr. Chang and Mr. Dang.    


C.
Ownership Interest In, And Loan Secured By, 5650 Bancroft



As stated above, Mr. Chang had acquired the property and assumed obligations on the loan in approximately 1988.  Mr. Chang assumed office in 1994.  The property was apparently sold to AADA in April, 1995, but the grant deed was not recorded until March, 1996.  Mr. Kanz contends that Mr. Chang failed to report his ownership interest in 5650 Bancroft and failed to report his obligations under the loan from the time he assumed office to June, 2000, when the lawsuit finally settled.  



Mr. Chang disclosed his interest in 5650 Bancroft on his Form 700 that was filed in August, 1996.  Attachment 3.  He notes in his disclosure that the property was sold in April, 1995.  Even if the grant deed was not recorded until March, 1996, there does not appear to be any further ownership interest for Mr. Chang to report.  Whether Mr. Chang had any obligation under the loan after he sold the property was the very crux of the lawsuit which, as stated above, was settled and not resolved on the merits.  Since the lawsuit did not resolve this issue, Commission staff has no way to determine whether Mr. Chang had an obligation to report any ongoing economic interest regarding the loan.   

IV.
FINANCIAL INTERESTS INVOLVING MR. CHANG'S VOTE ON THE BERMUDA BUILDING PROPOSAL 


Mr. Kanz contends that Mr. Chang has other financial interests involving Mr. Dang that should have precluded his vote and participation in a proposal to sell a Redevelopment Agency-owned property to a group of investors represented by Mr. Dang in March, 2000.  

On March 28, 2000, the City Council and Redevelopment Agency adopted two resolutions approving the conditional sale and transfer of the Agency-owned "Bermuda Building" to a limited liability corporation (LLC).  The LLC was to be comprised of several members, one of which was a company known as Commonwealth Management, Inc.  This company was majority owned and controlled by Ted Dang.  The proposed transaction would have sold the badly damaged Bermuda Building for a nominal sum ($1.00), in exchange for the LLC's promise to rehabilitate and develop the building into a commercial office center. 

Mr. Chang voted and spoke in favor of the proposed sale.

Mr. Dang actively represented the LLC in negotiations with the City and Redevelopment Agency.  In correspondence with the Redevelopment Agency and this office, Mr. Dang stated that his Commonwealth Management Company would have served as guarantor of a $3 - $4 million construction loan to the LLC, and would have acquired "at most" a 26.5 percent interest in the LLC.  Attachments 11 and 12.

The proposed sale ultimately failed to materialize for a variety of legal and financial reasons.  The main issue presented is whether Mr. Chang was precluded from participating in the decisions to sell the Bermuda Building to the LLC because of the economic interests Mr. Chang had in other business entities involving Mr. Dang.  

Each of Mr. Chang's relevant economic interests involving Mr. Dang is summarized and analyzed below in relation to Mr. Chang's vote on the proposed sale:

A.
Payments For Property Taxes On The Charing Cross Road Property

During Commission staff's investigation of the Charing Cross Road matter, Mr. Chang said that the potential buyer of his Charing Cross Road property was "Tomorrow Development Corporation."  Commission staff learned that Tomorrow Development Corporation is a closely held company owned and controlled by Mr. Dang and members of his family.  Mr. Dang told Commission staff that the company paid $282.27 for property taxes on December 4, 2000, and $282.27 on April 9, 2001.    

State law provides that a public official has an economic interest in any person from whom he or she has received $500 within 12 months prior to the governmental decision.  In March, 2000, the threshold was $250.  [2 Cal. Code of Regs. §18703.3(a)].  The payments made by Tomorrow Development Co. for the payment of property taxes on the Charing Cross Road property therefore cannot qualify as a financial source of income for the simple reason that the payments were received after the vote on the proposed transfer.   

B.
Mr. Chang's Reported Investments In 485 Associates and 3640 Associates

Mr. Chang has reported for a number of years economic interests in two entities, "3640 Associates" and "485 Associates".  Since 1997, Mr. Chang has disclosed a limited partnership interest valued at more than $2,000 in 3640 Associates.  Since 1999, he reported what appears to be a direct ownership interest valued at more than $10,000 in the property at 485 8th Street.  Mr. Chang told Commission staff that his interest was actually a limited partnership interest in 485 Associates, similar to the position he holds with 3640 Associates.

In addition to the above, Mr. Chang reported income of more than $10,000 from 485 Associates to his architectural firm in 1999 and again in 2000.  Attachments 15 and 16.   

According to Mr. Chang, 485 Associates and 3640 Associates are partnerships which exist as investment vehicles for ownership interests in Oakland real property.  A review of state filings demonstrate that Ted Dang is the general partner of record for each partnership.  Attachments 13 and 14.     

The issue presented by Mr. Chang's economic interests in 485 Associates and 3640 Associates is whether they were sufficiently related to Commonwealth Management Inc. so that the City Council's decisions involving the Bermuda Building could be deemed to have a foreseeable financial effect on Mr. Chang's interests.  

1.
Commonwealth Management, Inc., 485 Associates and 3640 Associates As "Related" Entities

State regulations in effect in March, 2000, provide that a public official has an economic interest in a business entity if he or she has a direct or indirect investment worth $1,000 or more in a business entity, or if he or she serves as a "partner" in the entity.  [2 Cal. Code of Regs. §18703.1].  The same regulation provides that a public official has a financial interest in a decision if it is "reasonably foreseeable" that the decision will have a material financial effect on a business entity that is "related to" the business entity in which the public official has an economic interest.   

Under Regulation 18703.1, a business entity, including a partnership, is "related to" another business entity if one of two relevant conditions exist: 1) there is shared "management and control" between the entities, or 2) a "controlling owner" (defined by the regulation as a 50% or greater shareholder or as a "general partner") in one entity is the "controlling owner" of the other.  Thus a relevant inquiry is whether 1) there was shared "management and control" among 3640 Associates, 485 Associates and Commonwealth Management, Inc., or 2) Mr. Dang was a 50% or greater shareholder or a "general partner" in the respective entities.

a.
Did Mr. Dang share "management and control" of Commonwealth Management, Inc., 485 Associates and 3640 Associates?

In determining whether there was shared management and control among the three entities, Regulation 18703.1 proposes consideration of the following relevant factors: 1) whether the same person ("or substantially the same person") owns and manages the related entities, 2) whether the business entities share the use of the same offices, employees, activities, resources or personnel, or 3) whether there is a "regular and close working relationship" between the entities.  

In determining whether there was shared "management and control" among the entities, Mr. Dang acknowledged his majority ownership and control of Commonwealth Management, Inc. at the time of the proposed sale.  Attachment 11 and 12.  What is not known is the extent to which Mr. Dang "owned and managed" 3640 Associates and 485 Associates.  Mr. Chang described his limited partnership interest in 3640 Associates and 485 Associates to Commission staff as a relatively passive one in which Mr. Dang "handled all the investments."  Furthermore, at least two of the three entities shared the same mailing address at the time of the City's decision.

b.
Was Mr. Dang the "controlling owner" of Commonwealth Management, Inc., 485 Associates and 3640 Associates?

While application of the shared "management and control" test may be inconclusive, there is less doubt that Mr. Dang was a "controlling owner" of the three business entities: He admitted to holding a 51 percent share in Commonwealth Management and listed himself as the "general partner" of record for the two Associations.  Thus there is a factual basis to conclude that Commonwealth Management, Inc. may have been "related to" the business entities and source of income in which Mr. Chang had an economic interest in at the time of his vote.     

2.
Would The Decision To Sell The Bermuda Building Have Had A Material Financial Effect On Commonwealth Management? 

The final and major question to determine is whether it was "reasonably foreseeable" that the decision to sell the Bermuda Building to the LLC would have had a "material financial effect" on Commonwealth Management, the business entity that arguably was "related to" the entities in which Mr. Chang had an economic interest.  Assuming Mr. Chang's economic interests were only "indirectly" involved in the decision to sell the Bermuda Building, state law provides that the decision would have had a material financial effect on those interests if it can be determined that the proposed deal would have increased or decreased Commonwealth Management's gross revenues, expenses, assets or liabilities by specified threshold amounts set forth in state regulations.  [See 2 Cal. Code of Regs. §18705.1(b)]. 

In the proposed deal, Commonwealth Management was prepared to serve as guarantor for a $3 to $4 million construction loan to the LLC to rehabilitate the Bermuda Building.  Under the proposed terms, Commonwealth Management would have received a fee equal to four to five percent of the loan as compensation for its guarantee, promotion and management of the project. 

Commission staff believes that it could be determined this loan guarantee and fee could have easily increased or decreased Commonwealth Management's gross revenues, expenses, assets or liabilities in excess of the specified threshold amounts set forth under state law.  Should Mr. Chang's economic interests be determined to be "directly" related to the proposed deal (because of the "related" nature of the involved companies and partnerships) then Mr. Chang's vote and participation in the proposal would be far more likely to have had a material financial effect on his economic interests.  

Based on the above, there is a factual and legal basis to believe that Mr. Chang may have been precluded from voting or participating in the March, 2000, decision to sell the Bermuda Building.

IV.
STAFF RECOMMENDATION


All matters raised by this complaint are exclusively governed by the California Political Reform Act and supporting regulations as adopted by the Fair Political Practices Commission (FPPC).  Pursuant to Section III.B.1. of the Commission's General Complaint Procedures, the Commission may determine whether a complaint should be referred "to another governmental or law enforcement agency better suited to address the issue."  


Commission staff recommends that the complaint be dismissed conditioned on a formal referral to the FPPC for further investigation and proceedings under state law. Specifically, Commission staff recommends that the following issues be referred to the FPPC for review:


1)
Whether Mr. Chang should have reported his ownership interest in the Charing Cross Road property between August, 1996, and his recent amendment dated July 29, 2002.  


2)
Whether Mr. Chang was precluded from voting on the Bermuda Building proposal in March, 2000, due to his reported economic interests in 485 Associates and 3640 Associates.  


Commission staff also recommends that the Office of the City Attorney, in conjunction with the Department of Public Works, attempt to conduct a count of "creekside properties" to determine whether the "public generally" exception will apply to anticipated future decisions involving the Oakland Creek Ordinance.  

Respectfully submitted, 

Daniel D. Purnell

Executive Director

((  City Attorney approval as to form and legality elates specifically to the legal issues raised in the staff report.  The City Attorney's approval is not an endorsement of any policy issues expressed or of the conclusions reached by staff on the merits of the underlying complaint.





